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CONFINEMENT OF THE INSANE. 


Untit within a comparatively recent period, hospitals for the insane 
were used only for those who were supposed to be dangerous to oth- 
ers, or who needed public support ; and admission was procured, 
on the order of the judicial or municipal authorities. As the na- 
ture of mental diseases became better understood, the hospitals 
began to be regarded as being well fitted for the cure of curable 
cases, and, at last, this has got to be their principal purpose, inso- 
much that those who were held merely for safe keeping have had to 
give place to those who sought for recovery under their healing in- 
fluences. This change of function occurred so gradually, and in 
such strict accordance with an enlightened humanity, that no addi- 
tional legislation seemed to be necessary to sanction a step which, 
though prompted by the best of motives, was unaccompanied by any 
of those legal formalities that were required for the admission of 
other classes of patients. The danger of these institutions being 
converted to the nefarious purpose of depriving sane persons of their 
liberty, was scarcely thought of. A crime so revolting to every 
sentiment of right and humanity, and requiring the co-operation 
of parties so unlikely to work together, seemed to be so improbable 
as to make any special legislation supererogatory. So, too, the duty 
of placing the insane in establishments that were regarded as best 
calculated to effect their restoration, seemed to spring so naturally 
from the purest affections of our nature, as to require no act of 
the legislature to give it force and validity. Fifty years ago, it 
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struck the people of that generation, that to legalize such a duty 
was like re-enacting a law of nature. 

Of late years, with little or no foundation therefor, a change of 
sentiment has occurred, whereby admission to hospitals for the 
insane has come to be regarded, to some extent, as exceedingly lia- 
ble to be perverted by bad men from its proper purpose. To pre- 
vent this result, additional legislation has been proposed, which 
should surround this measure with safeguards commensurate with 
the abuses that threaten it. Such legislation, varying considerably 
in its character, has been actually adopted in a few States. In 
some, it has refrained from disturbing the right and duties of 
friends as prompted by natural affection and consecrated by time 
honored practice. In others, it has substituted for these the action 
of public authorities ; and a service of love and humanity has been 
replace? by an unfeeling process of law. With these exceptions, 
however, there has been no change of law respecting the confine- 
ment, or, technically speaking, the isolation, of the insane. How far 
the right of friends exists, under the common law, to provide for the 
insane as they would for any other description of sick persons, — 
that is, by giving them the benefit of all the means and appliances 
which a progressive philanthropy and science have furnished, —is 
not very clearly defined; for, in the few cases that have been 
reported, the decisions of courts have been somewhat conflicting. 
Nor has all uncertainty been removed, even where laws have been 
specially enacted for this purpose. And thus it happens that in 
regard to a measure involving the highest welfare of a large class 
of persons, we have the utmost diversity of opinion; and the pub- 
lic mind is vexed by wild and extravagant projects utterly incon- 
sistent with existing modes of thought and established customs. 
In a matter so closely connected with the dearest interests of fami- 


lies, one, too, which so easily arouses the prejudices of the multi- - 


tude, the law should give no uncertain sound. No one should be 
in doubt how far his duties to the victim of disease are modified 
by the single fact that the disorder is seated in the brain, rather 
than in the stomach or lungs; nor should any one run the risk of 
finding an office of kindness and humanity made the occasion of a 
troublesome suit at law. As to the necessity of some legislation 
on this subject, there can scarcely be two opinions; but we shall 
be better prepared to determine exactly what it should be by con- 
sidering the existing law as declared by judicial authorities. 
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The case of Colby v. Jackson, 12 N.H. 526 (1842), was an action 
of trespass for assault and battery, and false imprisonment, in 
which the plaintiff claimed damages of the defendant, for having 
placed him, while insane, in confinement, without having strictly 
complied with the requirements of the statute. The selectmen 
of the town, the defendant being one, being solicited to take charge 
of Colby, who was supposed to be dangerously insane, applied to 
the Judge of Probate for authority to act, and were accordingly 
directed by him to make inquisition into the case. This they did, 
but made no return of the inquisition, though they found him to 
be dangerously insane, and had him confined in a cage at the poor- 
house for two or three months. It was urged by the defendant 
that the dangerous element in the patient’s case atoned for the 
irregularities in the mode of commitment; but a verdict was given 
for the plaintiff, with nominal damages. Both parties appealed, 
and Chief Justice Gilchrist, in rendering the decision of the court, 
declared, in the most unqualified manner, that an insane person, 
however dangerous he might be, could not be kept in confinement 
beyond the period necessary for obtaining an inquisition, or some 
other legal process. ‘The right to imprison the plaintiff,” he said, 
“was an authority given by law. ... Such an authority is pos- 
sessed by no person unless under the sanction of, and after compli- 
ance with, the forms of law. No relationship, however near, no 
ties of friendship, however close, between the lunatic and his 
keeper, would render the existence of such a rule consistent with 
the safety of the community. ... Every cage would be a licensed 
private madhouse.... Any citizen could confine his neighbor, pro- 
vided only he were insane; and, if the confinement were to con- 
tinue as long as the insanity, both would probably end only with 
the life of the patient.” 

In Nottidge vy. Ripley (12 Law Rep. 279), which was an ac- 
tion to recover compensation in damages for incarcerating the 
plaintiff in an asylum, tried in the Court of Exchequer, June 23, 
1848, it appeared that the plaintiff was placed in a private asylum 
by her mother and brother-in-law ; all the requirements of the 
statute for the admission of patients into asylums having first been 
strictly complied with. The insanity was not denied; but inas- 
much as she did not appear to have been dangerous, the counsel 
for the plaintiff contended that the confinement was illegal, and 
claimed heavy damages. Their view of the illegality of the 
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measure was fully sustained by Sir Frederick Pollock, the Lord 
Chief Baron, and for the reason alleged. His views are summa- 
rily expressed in one of the head-notes of the case. “ Unless a 
person alleged to be insane is of unsound mind, and dangerous to 
herself and others, no person can remove her from her home to an 
insane asylum, without the sanction of a commission of lunacy.” 
To one of the Commissioners in Lunacy, who was a witness in the 
case, and whose especial business it was to look after the asylums, he 
said, ** It is my opinion you ought to liberate every person who is 
not dangerous to himself or to others.” 

In the first of these cases, the rule is laid down in the most une- 
quivocal manner, that, under the common law, no person can be 
confined on account of insanity, without some process of law. In 
the other, an exception is made in favor of such cases as are sup- 
posed to be dangerous. As the statute (8 & 9 Vict. c. 100) 
prescribes certain conditions without which no person can be re- 
ceived into any asylum or hospital for the insane, this may be fairly 
considered as equivalent to a grant of authority. It can hardly be 
supposed that this provision was overlooked at the trial, though it 
is a curious circumstance that it was not once mentioned by either 
party. However this may be, it appears none the less clearly what 
was the opinion of the court respecting the common law on this 
matter. 

In the matter of Shuttleworth, 9 Q. B. 651 (1846), a some- 
what different view was taken. This was an attempt, by means 
of a writ of habeas corpus, to obtain the discharge of a lady from 
an asylum in which she had been detained several months, for 
the reason that one of the queries which always accompany the 
order of admission was not answered precisely in the words pre- 
scribed by the act. The return to the writ was, that she was “ of 
unsound mind, memory, and understanding, and incapable of gov- 


erning herself or her property, or managing her affairs, and unfit © 


and unsafe to be at large.” Governed by this return, Mr. Justice 
Coleridge observed that “he was not prepared to concede that if 
the certificate were deficient, they were to discharge.” To the 
counsel who claimed the discharge on the ground that the confine- 
ment was illegal, the Chief Justice, Lord Denman, said, “Is not 
the confining of a dangerous lunatic founded on common law prin- 
ciples?” And, as if to recognize in the most distinct manner the 
right of friends to care for the patient, even though it involved 
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confinement, he further said, “If the court thought a party unlaw- 
fully received or detained was a lunatic, we should still be betray- 
ing the common duties of members of society, if we directed a 
discharge. ... Should we, as judges or individuals, be justified in 
setting such a party at I should be abusing the name 
of liberty if I were to take off a restraint for which those who are 
most interested in the party should be most thankful.” 

In Commonwealth, ex relatione Nyce,v. Kirkbride, county of Phila- 
delphia, March 7, 1868 (Phil. Press), the relator claimed his dis- 
charge from the Pennsylvania hospital for the insane, where he had 
been kept several months, on the ground that if insane he was not 
dangerously so. The return to the writ was that he was insane, and 
that his discharge would be dangerous to his family. Upon this 
point much evidence was given on both sides. The two physicians 
of the hospital, and seven other witnesses, most of them relatives, 
concurred in establishing the correctness of the return, while a few 
others testified, quite positively, that he was sane. The court, not 
being satisfied that he was dangerous, directed him to be dis- 
charged. In rendering the judgment of the court, Judge Brewster 
declared “ that the power to remand, where there has been no find- 
ing of lunacy, should be confined to the preservation of the patient, 
and the public peace and morals.” 

Shortly after the hearing of the case just mentioned, Moore, an 
inmate of the same institution, was brought before the same court, 
on a writ of habeas corpus. His discharge was claimed on the 
ground that he was not then, and never had been, insane. In de- 
claring thé opinion of the court, Judge Allison, while distinctly 
recognizing the fact of Moore’s insanity when admitted into the 
hospital some eleven or twelve weeks previously, regarded him as 
so much improved, “though manifesting, in court, considerable 
excitement of manner,” as to conclude that “ it would not be un- 
safe to discharge him from custody, or that he would do violence 
to himself or others.” On this ground, mainly, “aided by the 
belief that his entire recovery would be aided by freedom rather 
than by farther restraint of liberty,” the court directed his dis- 
charge. 

In January, 1845, Josiah Oakes was brought before the Supreme 
Judicial Court of Massachusetts, on a writ of habeas corpus; the 
object of which was to procure his discharge from the MeLean 
Asylum, for the Insane, to which he had been committed by his 
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family, on the 16th of the previous month. Chief Justice Shaw, 
in delivering the opinion of the whole court, replied to the allega- 
tion of counsel that the constitution makes it imperative upon the 
court to discharge any person detained against his will; and that 
by the common law, no person can be restrained of his liberty, 
except by the judgment of his peers, or the law of the land. “ We 
think,” said he, * there is no provision, either of the common law 
or the constitution which makes it the duty of the court to dis- 
charge every person, whether sane or insane, who is kept in con- 
finement against his will. The provision, if it be true, must be 
general and absolute, and not governed by any questions of expe- 
diency to suit the emergencies of any particular case.. The right 
to restrain an insane person of his liberty is found in that great 
law of humanity which makes it necessary to confine those whose 
going at large would be dangerous to themselves or others. . .. 
The necessity which creates the law, creates the limitation of the 
law.... If there is no right to exercise that restraint for a fort- 
night, there is no right to exercise it for an hour. And if a man 
may be restrained in his own house, he may be restrained in a 
suitable asylum, under the same limitations and rules.... The 
provisions of the constitution, in relation to this subject, must be 
taken with such limitations, and must bear such construction, as 
arise out of the circumstances of the case. Besides, it is a prin- 
ciple of law that an insane person has no will of his own. In that 
case, it becomes the duty of others to provide for his safety and 
their own.... The question must then arise, in each particular 
case, whether a person’s own safety, or that of others, requires 
that he should be restrained for a certain time, and whether re- 
straint is necessary for his restoration, or will be conducive thereto. 
The restraint can continue as long as the necessity continues. 
This is the limitation, and the proper limitation.” The court be- . 
ing satisfied that Oakes was insane when admi‘ted into the asylum, 
and that he had not yet fully recovered, refused to discharge him, 
adding, that “the restraint should last as long as is necessary for 
the safety of himself and of others, and until he experiences relief 
from the present disease of his mind.” 8 Law Rep. 122. 

Here the point is well made, that, if the common law does not 
authorize the confinement of the insane, its operation must be 
absolute and unconditional. It makes no exception in favor of 
those who are dangerous, or are offensive contra bonos mores. If 
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its operation may be suspended to meet one emergency, so it may 
to meet another. If the apprehension of danger may warrant us to 
override the law, then, for a reason equally strong, the promotion 
of the patient’s comfort and restoration may have the same effect. 
And the court takes care, by repeated iterations, to have it under- 
stood, that the recovery of the patient is a sufficient warrant for 
his confinement in an asylum. And this, too, not merely for lack 
of any provision to the contrary, but as a result of the great law 
of humanity which makes such confinement a matter of duty in- 
cumbent on the friends of the patient. Here is recognized a law 
higher than the common law, which supplements its defects, and 
provides for duties of a nobler order than any which it enjoins. 

The views of Chief Justice Shaw were fully indorsed, a few years 
later, in Pennsylvania, in the well-known case of Hinchman v. 
Richie, Brightly, 143 (1849). The plaintiff having been placed 
in an asylum by his friends, without any legal process, his counsel 
contended that the act was contrary to the Bill of Rights, and a 
violation of the constitution of Pennsylvania. The court, Judge 
Burnside, said, “1 do not agree to that proposition: it would have 
been true, had he been charged with a crime; but the right to re- 
strain an insane person of his liberty is found, as expressed by 
Chief Justice Shaw of Massachusetts, ‘in the great law of human- 
ity.” The Pennsylvania hospital was in existence half a century 
before the adoption of the constitution of 1790, and it was in ex- 
istence and operation, as well as this asylum, when the amended 
constitution of 1838 was adopted. So that those gentlemen (and 
they were men of talent and distinguished ability, in both conven- 
tions, and especially the convention of 1790) who formed this 
constitution, had the practice of the Pennsylvania hospital before 
them; and the late convention had before them, in addition to 
that, the practice of this asylum. I then negative the proposition, 
that it is a violation of the constitution of Pennsylvania so to 
arrest and confine an insane man.” 

Alluding to this case, Wharton and Stillé, in their Treatise on 
Medical Jurisprudence, say, “‘ There are, necessarily, cases when 
the safety of property, and the health of the patient himself, re- 
quire confinement in an asylum, though there be no danger of 
violence to himself or others; and it is not likely that the exist- 
ence of such cases will be again judicially questioned. . . . The 
law, in such a case, undoubtedly is, that confinement is justifiable, 
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if either the safety of the patient or others require it, or it is neces. 
sary for his restoration to health.” 

The doctrine clearly implied, in most of these cases, is, that, 
without some legal process, insane persons cannot be held in con- 
finement under the common law, though exception is made of such 
as are proved to be dangerous to themselves or others. Danger, 
then, is the element which is to legalize that which, without it, 
would be manifestly illegal. It is proper that a doctrine of such ex- 
treme importance, determining, as it must, the question of confine- 
ment or liberty, should be thoroughly understood, in order to avoid 
mistakes involving the most serious consequences. Let us, there- 
fore, consider it by the light of professional observation, —the only 
light that can be trusted on a strictly professional subject, remote 
from men’s ordinary thoughts and experience. 

A proclivity to mischief is one of the most common features of 
insanity. Yielding to passions unchecked by moral or prudential 
restraints, controlled by delusions that are mistaken for the most 
vivid of realities, moved by impulses that are completely irresisti- 
ble, delighted by what would otherwise have caused unutterable 
pain and disgust, they are, necessarily, by the very conditions of 
the case, dangerous. Not that the danger is always imminent, or 
always extreme. If passionate and quarrelsome, the patient may, 
for a while, be kept in good humor by adroit management ; if sui- 
cidal, he may merely revolve the idea of self-destruction until a 
peculiarly favorable moment invites him to make the attempt; if 
strong delusions lead him to regard his dearest friends with dis- 
trust and aversion, he may long refrain from actual violence by 
lack of a vigorous will, that may come, sooner or later. Under 
the skilful management of a hospital, removed from countless 
causes of excitement, and guided by those who are well acquainted 
with the ways of the insane, he may cause no alarm.; and, indeed, 
may seem, to a casual observer, quite free from dangerous disposi- 
tions. This element of insanity is so dependent on circumstances, 
so shielded from observation, so masked by amiable traits of char- 
acter, so modified by physiological conditions, — by a little more 
or a little less blood in the head, by the approach of a menstrual 
period, or some unusual nervous movement, —that it may be easily 
overlooked by an unpractised eye. A long, close observation of a 
certain patient may enable one to say that he is harmless; but it 

would be the height of foolhardiness to say this of any patient on 
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the strength of one or two interviews. The records of insanity 
show that some of the most fearful acts of violence have been 
committed by those who were supposed to be harmless, and who, 
for years, had possessed unrestricted liberty. We do not deny 
that some insane persons may go all their days without harm to 
person or property; but we do deny that we ever can know with 
any tolerable degree of certainty that such will be the case. 

The prominence given by courts to this matter of danger seems 
to imply that the only function of hospitals and asylums is to take 
the custody of such insane as are unsafe when at large, and with- 
out friends to care for them. Hundreds of years ago, such was 
undoubtedly the fact; but in our days, thanks to modern philan- 
thropy, these establishments are arranged and managed with the 
special purpose in view of curing the disease, and restoring the suf- 
ferer to society. For this eminently proper and commendable 
purpose they are resorted to by thousands, as medicinal springs 
and water-cures are for the relief of bodily diseases, with as little 
thought of law in the one case as in the other. It is not easy to 
see the justice of prohibiting the friends from doing that for the 
restoration of the patient, which they may do for the protection of 
society against contingent danger. If the latter is deemed a suffi- 
cient reason for staying the normal operation of the law, certainly 
something may be claimed, on this score, in favor of the former. 
The remarkable change that has been effected in hospitals for the 
insane, whereby, instead of being dreary prisons for the safe 
keeping of dangerous people, they have become pleasing abodes 
furnished with every appliance for promoting the mental and 
physical comfort of their inmates, and fitted by all their arrange- 
ments to reclaim the wandering mind, — this change, it seems, is 
to be completely ignored by the ministers of the law. It is to be 
regretted that from such a quarter any countenance should be af- 
forded to the vulgar notions which represent these useful and 
benevolent institutions as prisons, Bastiles, into which those who 
enter leave all hope behind. 

But it is not merely for the curable and the dangerous classes, 
that hospitals are established. There are a multitude of other 
mental conditions that require their peculiar ministrations, and 
many other ends to be obtained besides the cure of the patient, 
and the safety of his friends. The comfort of individuals, the 
peace of families, the good order of society, are objects as clearly 
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within the scope of the operations of a hospital, as the cure of the 
curable and the custody of the dangerous. There is that large 
class without near friends or relatives, whose freaks and fancies 
render them improper inmates of a private family. There are 
those who wander from their homes, and expose themselves to 
serious privations and dangers. There are men who preach or 
proclaim their delusions in the streets, followed about by a rabble 
of men and boys. There are women who fancy themselves in 
love with men, and persecute them with their unseasonable atten- 
tions. There are those who disregard all the conventions of soci- 
ety, entering houses at unsuitable times, dressing without thought 
of the customary proprieties, or even decencies, stirring up strife 
between neighbors, spreading discord and confusion wherever they 
go, and exciting the alarms of the weak and timid. There are 
those who, while under the easy and uniform restraints of a hos- 
pital, are harmless and comfortable, but become dangerous subjects 
the moment they take their accustomed place in society, in full 
control of themselves and their families. Now, are all these 
afflicted ones to be denied the care and protection of the hospital 
because they are neither curable nor technically dangerous? If 
such is the law, have we not good reason to say that the law is 
regardless of that advance in Christian sentiment, which, in these 
our days, would bring within the benign influences of the hospital 
all the unfortunate victims of mental infirmity ? 

In the Nyce case, the judge had some conversation with the 
patient, on the strength of which he remarks, that “it must be 
conceded that the relator has sufficient intelligence to remember 
and detail the history of his family and business life ;” and con- 
cludes that, “even if partially insane, it might be a serious ques- 
tion whether a court upon a finding of lunacy would order his 
confinement in an asylum.” In other words, the opinion of the 


judge, unaffected by the mistake, probably of the reporter, of 


attributing the duty of the guardian to the court, is that partial 
insanity does not warrant the confinement of the insane. We are 
not told precisely how this form of disease differs from other forms ; 
and yet if this is to be the rule, such knowledge would seem to be 
indispensable. Let us see, then, for ourselves what ground there 
is for this distinction. 

The use of certain terms, as a matter of convenience, rather 
than as an expression of a scientific fact, has led to a widely prev- 
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alent error respecting the nature of insanity. Excepting in a few 
forms of mental disease, such as raving mania and the last stages 
of dementia, where the power of correct reasoning is entirely lost, 
some of the mental operations of the insane are conducted with 
ordinary correctness. On many subjects the judgment is as sound 
as ever, the power of adapting means to ends is unimpaired, the 
perception of moral relations is scarcely obscured, and to the cas- 
ual observer no indication of insanity whatever may appear. We 
are not referring to monomania, strictly so called,—a mania 
which is confined to a single idea, — but to insanity generally, in- 
which time and occasion only are needed to show that the mental 
operations are extensively involved. They may show that this 
person, so calm in his manner, so judicious in his remarks, so 
pure and high-toned in his feelings, entertains notions respecting 
the doings and designs of certain individuals, as baseless as the 
fabric of a vision, which no argument nor proof of any kind can 
make him abandon. Inmpelled by these notions, and utterly ignor- 
ing the laws of God and man, he is ready to commit some violence 
upon the supposed offender, as if it were something both right and 
necessary for him to do. Every week the newspapers relate some 
dreadful atrocity committed by persons who were only partially 
insane. Indeed, it is this very ability, still left them, to pursue a 
connected train of thought, to make plans and arrangements for 
future action, that makes them far more dangerous than they are 
whose minds are in a state of general bewilderment and confusion. 
This great mistake respecting the extent of the morbid influence 
exerted by disease is one which the world is reluctant to correct. 
It meets our notice on the bench and at the bar; in the circles of 
the refined and educated, as well as of the coarse and ignorant. 
It is made an occasion of hardship and wrong to the unfortunate 
and helpless, and blocks the way to every improvement in the 
administration of the laws. 

Another reason assigned by the judge why a person partially 
insane should not be kept in an asylum, is derived from Dugald 
Stewart. “It is a question,’ says this eminent philosopher, 
“whether certain kinds of insanity have not a contagious tenden- 
cy. That the incoherent ravings and frantic gestures of a mad- 
man have a singularly painful effect in unsettling and deranging 
the thoughts of others, I have more than once experienced in my- 
self; nor have I ever looked upon this most afflicting of all specta- 
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cles, without a strong impression of the danger to which I should 
be exposed if I were to witness it daily.” All this amounts to 
nothing except to show what wretched logic even a great meta- 
physician may be guilty of. It is very much as if he had said, «J 
am so terribly afflicted with bunions, that it gives me extreme pain 
to walk a quarter of a mile: therefore I advise everybody to 
refrain entirely from walking ;” or, “ I have more than once expe- 
rienced great pain and irritation in my eyes when reading by gas- 
light, therefore every man who reads by gas-light does it at the 
peril of his eyes.” Although not strictly germane to the matter 
in hand, we cannot forego the opportunity to say that Mr. Stewart’s 
experience is exceptional; that of the hundreds of sane people, 
within our cognizance, who have been closely associated with the 
insane in large establishments, for years together, we cannot call 
to mind one who became insane, or was likely to be so. No doubt 
where there is a strong disposition to the disease, such association 
tends to develop it; and this effect is especially obvious where 
the parties brought together are nearly related, and the offices of 
care and attention naturally incident to such relation draw largely 
on the bodily strength and the moral emotions. ‘The danger aris- 
ing from this cause is often a sufficient reason for removing the 
patient from home and the customary surroundings. But however 
that may be, the question is not as to the effect upon sane people 
of intimate association with the insane. Even if it were as bad 
_ as the court would have us believe it is, it would not follow that 
the partially insane would be likely to lose the little sanity that re- 
mains, by associating with persons more insane than themselves. 
Such is not the experience of men who have had charge of thou- 
sands of patients and observed them under every possible variety 
of influence. For the most part, the insane are too much occupied 
with their own condition to be troubled by the conduct or discourse 
of others. A few, perhaps, would find fresh occasion for their 
morbid suspicions and alarms, by being exposed, indiscriminately, 

to other patients ; but it must be understood that, in modern hos- 
" pitals for the insane, the means of classification are so ample that 
the mischief which might result from improper associations is 
reduced to almost nothing. Those who are likely to annoy one 
another are easily kept apart, and those are brought together who 
would exert a salutary, or at least a negative, influence, on others 
around them. If the court supposed that the relator, in this case, 
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was in danger from his associations, it is to be regretted that the 
medical gentlemen who had charge of him were not particularly 
examined on that point. Their testimony would have furnished 
far better grounds for a practical conclusion, than the nervous 
apprehensions of Dugald Stewart. 

Another reason advanced by the court for the discharge of Nyce 
is strictly legal ; yet, without undue presumption, we think we may 
venture to examine it. ‘A judge,” it is alleged, “ has no power 
upon habeas corpus, to make a decree which may result in impris- 
onment for life, without the chance of a jury trial... . A man is 
sent to an insane asylum by his relatives and family physician. 
They institute no proceeding in lunacy, but deprive him of liberty 
and property, without any direct sanction of law. . . . At last he 
is able to sue out a writ of habeas corpus, and comes before a judge 
who cannot be expected to be an expert upon such a question, and 
who, looking at the evidence, concludes that the man is insane, 
and remands him. It is then res adjudicata, and it might be that 
no other judge would review the decision. Thus, without a 
finding of lunacy, without the right of traverse to a jury, or appeal 
to the Supreme Court, to correct errors in the proceeding, a man 
may be detained for life.” 

Now, to our apprehension, no mode of legal procedure is so well 
calculated to determine the truth in cases like these, as a hearing 
under a writ of habeas corpus. The judge is not an expert, it is 
true, neither are jurymen. He can have the testimony of experts, 
and they can do no better. In regard to these as well as other 
witnesses,-he enjoys a privilege that does not exist ina jury trial. 
He can continue the hearings until he has had the fullest opportu- 
nity to learn the merits of the case. Supposed, as he is, to be a 
man of considerable culture and some knowledge of men, he would 
be far more likely to weigh the evidence correctly and discern its 
real significance, than the ordinary run of jurymen, who are totally 
unfitted by education and habits to appreciate the value of testi- 
mony on a question so strictly professional as that of insanity, to 
say nothing of their liability to be governed by prejudices or whims. 
Surely, if there is any description of cases more likely to be adju- 
dicated correctly by a judge than by a jury, this is it. We cannot 
see how a case thus disposed of becomes res adjudicata, in the 
sense attributed to it by the court. What is to prevent the same 
or any other judge from reviewing the case after the lapse of a few 
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months? The condition of the person may have so changed with. 
in that period as to furnish satisfactory reasons for again issuing 
the writ. Certainly, no judge would refuse to grant the writ, 
under such circumstances. Neither is it very clear how the deci- 
sion of a judge can keep a patient in confinement for life any more 
effectually than the verdict of a jury. They both fulfil their ap. 
propriate purpose of declaring authoritatively as to an existing 
state of facts. What the facts may be at some future period, it is 
for future judges to determine. The verdict of a jury convened 
by a commission of lunacy does not place a man in confinement, 
It may authorize the guardian or committee to do it, and his action 
could be traversed only by a writ of habeas corpus. Without that, 
it may be a confinement for life, if he and the keeper will it. 
Another reason assigned by the court for its decision in this 
case is, that a judge may err; and in this connection the opinion 
of Spurzheim is quoted, that even experts may err, for they cer- 
tainly disagree. Unquestionably, judges and experts are both 
liable to mistake ; nevertheless, the law requires that in certain 
cases the judge shall decide without the intervention of a jury, 
and permits experts to testify, however widely they may differ 
from one another. Their differences may embarrass a jury even 
more than they would a judge, unless they determined in the out- 
set, after the manner of juries, to give no heed to them whatever. 
“ Spurzheim,” says the court, “ was not willing to trust the solu- 
tion of such questions to the medical experts.” What Spurzheim 
actually said will hardly bear this construction ; for his statement 
as quoted by the court is, that, “‘ as sometimes the most experienced 
and able men are at a loss and find it impossible to decide whether 
there is insanity or not, it must be obvious that not every one 
who knows how to compose some prescriptions ought to be trusted 
with the privilege to dispose of the liberty of his fellow-citizens ;” 


meaning, of course, that as the most accomplished expert may 


sometimes doubt, it would be improper to rely on the opinion of a 
mere compounder of prescriptions. He expresses neither willing- 
ness nor unwillingness to trust the solution of such questions to 
medical experts, for that was not the point he was considering. 
The reason assigned in the case of Moore, for the discharge of 
the patient, would be equally applicable in a large proportion of the 
cases in our hospitals, and therefore deserves to be carefully ex- 
amined. Undoubtedly there is a patient now and then, whose 
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convalescence would he as speedily conducted to the last stage of 
recovery at home as in a hospital; but it is difficult to distinguish 
them from the much larger portion who would be grievously in- 
jured by the change. Friends often solicit it, and no duty incum- 
pent on the physician is more embarrassing, more requiring a 
readier discernment of the countless phases of mental disorder, 
more practical sagacity in penetrating beneath the surface, than 
to meet their wishes judiciously. In most instances where the 
step is taken against his advice, the experiment fails, and a pro- 
tracted continuance of the disease, if not an utterly incurable con- 
dition, is the result. And the cause will be obvious on a little 
reflection. The period of convalescence is precisely that of all 
other stages when the peculiar management of the hospital is 
needed to complete this process surely and safely. The patient’s 
reason has returned; he sees things and persons in their true 
aspect ; he feels that buoyancy of spirit which usually accompanies 
returning health ; he becomes impatient of confinement because he 
cannot see its necessity ; his friends yield to his importunities, and 
he becomes again the master of his own movements. With a 
brain still weak and irritable, wanting that firmness which only 
time and rest can give, he resumes at once his ordinary habits 
and pursuits, turning a deaf ear to all advice, soon uses up all his 
little power-of endurance, loses all self-control, and again passes 
under the cloud. Had he continued a few weeks longer under 
the gentle restraints of the hospital, and its carefully measured 
indulgences, the requisite degree of nervous hardihood would 
have beew acquired, and he would have been prepared to encoun- 
ter successfully the trials of unrestricted freedom. The courts 
may only claim the right to discharge those whose convalescence is 
fully established ; but in thus deciding what is a purely medical 
question, let them consider that they assume the functions of the 
physician. If the physician hesitates to take this, perhaps the most 
important, step in the management of an insane patient, still dis- 
cerning under his constant observation some lingering traces of 
disease, some indications of irritability that might be readily con- 
verted into uncontrollable excitement, well may the judge shrink 
from assuming the delicate and responsible duty. 

This review of the judicial aspects of the case shows that the 
common law is quite unreliable for any practical purpose. By one 
court, it is decided that the friends of an insane person have no 
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right to confine him, except to meet some pressing emergency, and 
then, only for a period long enough to enable them to resort to 
some legal process. By another, it is decided that they may thus 
dispose of him as long as he continues to be dangerous. By one 
court, this matter of danger is regarded as strictly medical, to be 
determined by experts; by another, it is treated as if it were 
clearly within the province of the court, the opinions of the experts 
being overruled, it may be, by the opinions of the judge. One court 
recognizes this right of friends to confine the patient, without re- 
gard to any particular element of the disease, but decides that it 
terminates when the stage of convalescence begins. Another 
decides that this right is absolute and unconditional, unrestricted 
by any stage or quality of the disease. It is obvious, therefore, 
that additional legislation is required in most of the States, and 
the question is thus directly before us as to the legal provisions 
that would most effectually meet the necessities of the case. And 
let us first clearly understand what these necessities are. 

In the first place, the law should put no hinderance in the way to 
the prompt use of those instrumentalities which are regarded as 
most effectual in promoting the comfort and restoration of the pa- 
tient. Secondly, it should spare all unnecessary exposure of pri- 
vate troubles, and all unnecessary conflict with popular prejudices. 
Thirdly, it should protect individuals from wrongful imprisonment. 
It would be objection enough to any legal provision, that it failed 
to secure these objects, in the completest possible manner. 

It is a fair question, certainly, whether the forms and_ processes 
now in use would not sufficiently answer the purpose, if applied to 
all cases indiscriminately. This question we propose to answer. 

In every State, the law provides for the appointment of a tutor, 
guardian, trustee, or committee, who has charge of the person and 


estate of the insane person. In some States, the mode of procedure. 


is a simple hearing before some judicial officer, who, if convinced 
of the person’s insanity, appoints a guardian. In others, some 
court appoints a commission, who, acting in connection with a jury, 
inquire into the facts, and make report to the court, by whom a 
guardian or committee is appointed. Now, it is proposed to make 
it obligatory on the family or friends of the patient to place him 
under guardianship, in order to procure his admission to any hospi- 
tal for the insane. It would be a sufficient objection to this course, 
that there is no necessary relation between the two things,— 
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placing a person in a hospital for the purpose of procuring his re- 
covery, and subjecting him to interdiction. This is clearly shown by 
the customs of our people; for of the thousands of persons in our 
hospitals and asylums, not one in twenty is under guardianship. 
Had there been any thing essentially wrong in this, it would hardly 
have been left to this day and generation to discover it. No one, 
with any practical knowledge of the matter, — of the feelings and 
motives that govern men when brought face to face with the ques- 
tion of confining an insane friend, — can fail to see that this course 
is quite incompatible with the first two requisites above mentioned. 
What is implied by interdiction? It implies the taking of property 
out of the hands of its rightful owner, and giving the control of it 
to another. It implies the settlement of his affairs, the termina- 
tion of his business relations, the dissolution of partnership, the 
resignation of every office of honor or trust,—all in a manner 
more or less prejudicial to his interests, and solely to meet an exi- 
gency that may be of very brief duration. Surely, an attack of 
insanity is afflictive enough, without any supererogatory misery like 
this. It would be difficult to give even a plausible reason why a 
person laboring under a disease of the mind should be treated so 
differently, in this respect, from one sick with pneumonia or fever. 
Nobody thinks of placing the latter under guardianship, in order 
to get him into a fever hospital; and yet he may be confined to 
his house, and incapable of taking care of himself, for as long a 
period as the former. 

There is another and a very important reason why this measure 
should be avoided if possible. When the patient comes to himself, 
and learns that his business, successfully established by many 
years of industry and enterprise, has been wound up, at consider- 
able sacrifice, as he must know, and that he is unable to dispose 
of a single dollar of his hard earnings, the intelligence will scarcely 
help to promote his recovery. It will lead many to think that 
admission to the hospital has been purchased at too dear a rate ; 
and, if they have been filled with suspicions and apprehensions, 
they will find in it confirmation of their belief, and imbibe feelings 
of hostility that may remain after all other traces of disease have 
disappeared. And when released from restraint, instead of being 
welcomed back to his old pursuits and the familiar scenes, and 
cheered by the fact that his business relations have been main- 
tained at little or no loss, he finds himself obliged to renew the 
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struggle of life, in new ways and with new associates; and fortu- 
nate will he be if the effort prove not too much for a brain ren- 
dered morbidly irritable by recent disease. Physicians who have 
charge of hospitals for the insane are in the habit of advising the 
postponement of interdiction to the latest moment ; and in a public 
communication the English Commissioners in Lunacy once gave 
similar advice. “It is hardly necessary to observe,” they say, 
“that proceedings by commission are, generally speaking, advisa- 
ble only where the insanity is likely to be of a permanent charac- 
ter. . . . Wherever a reasonable hope of recovery exists, and the 
income of the lunatic can, in the mean time, be properly adminis- 
tered for his benefit, without a commission, the general practice 
among the friends and relatives of the insane is to avoid resorting 
to proceedings which entail unnecessary cost, which, by the dis- 
closures they occasion, are most painful to the feelings of the fam- 
ily, and which, by the excitement they produce, are sometimes 
injurious to the patient himself.” 

It is easy to see, in view of such discouragements, what would 
be done with the patient, or rather what would not be done with 
him. He certainly would not be sent to a hospital, if by any pos- 
sibility he could be kept at home, or somewhere else. Every 
makeshift would be resorted to that friends and neighbors could 
suggest, every experiment would be tried offering the least prospect 
of success. Not until all these have had their turn and failed, and 
the friends have become wearied and worried to the last point of 
endurance, the patient meanwhile getting more and more difficult to 
manage, would the hateful measure be submitted to, which is needed 
for his admission to the hospital, too late, probably, to be benefited 
by its kindly influences. 

It is now well understood that, in most cases, an attack of in- 


sanity is most speedily conducted through its various stages . 


towards recovery, within those establishments that have been ex- 
pressly designed for this purpose; and that the sooner they are 
resorted to, the better, unless special and exceptional circumstances 
forbid it. Experience shows that the sooner all connection with 
domestic associations and familiar scenes is severed, and all inter- 
course with friends and acquaintances ‘suspended, the sooner the 
morbid process will be stayed, and the work of restoration begun. 
Whatever tends to discourage this measure,—to favor its post- 
ponement until every other has been tried and has failed, — must 
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prove prejudicial, both to the patient and his friends. It does not 
meet the difficulty to say that this reluctance is unreasonable, a 
mere matter of prejudice, and that if people refuse to comply with 
the laws they must abide by the consequences. It is not very un- 
reasonable, surely, to wish to avoid a certain positive evil, though 
at the risk of encountering a greater one that may never happen. 
It is immaterial whether the measure in question were avoided 
for the wisest of reasons, or the most senseless of prejudices. 
We must legislate for men as they are, not as they should be, hav- 
ing reference to their customs, their feelings, as well as their ab- 
stract sense of right and of the fitness of things. Laws, the best 
in the world, theoretically considered, fail to effect their purpose 
when not in harmony with the ways, manners, usages, and spirit 
of the people for whom they are made. Believing, therefore, that 
to make interdiction preliminary to isolation would cause infinitely 
more mischief than it would prevent, we are obliged to look for 
some other way less burdened with objections. 

In most if not all the States, there is a provision whereby a 
magistrate, generally of the lowest grade, is authorized to send to 
some place of custody any insane person going at large and de- 
clared to be dangerous, though these conditions are much like those 
fictions of the law that are not to be literally construed. Although 
originally intended as a measure of police, applicable to insane 
vagrants, it is sometimes used to secure the isolation of persons 
having friends and social position. But there are serious objec- 
tions to its being employed for this purpose. Having been in use 
from time immemorial as a police measure, and, consequently, 
associated with the idea of vagrants and dangerous subjects, the 
friends, naturally enough, shrink from it; and the patient, if not 
entirely devoid of reason, conceives that he is treated as a crimi- 
nal, and is vexed and irritated accordingly. Nevertheless, it has 
some advantages over the last-mentioned measure. It is prompt 
in its operation, and affects the person only, and not the property. 

People who have little knowledge of insanity, and a great deal 
of faith in time-honored phrases, have proposed, as a preventive of 
the abuses incident to isolation, a trial by jury, impanelled espe- 
cially for the purpose. This method has been actually adopted in 
Illinois by legislative enactment, under a pressure of popular ex- 
citement arising from accidental causes. Except that it leaves the 
property undisturbed, it is open to all the objections that lie against 
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the measures already considered. It is equally shocking to every 
notion of domestic propriety, and equally repugnant to that in- 
stinctive delicacy which shrinks from exposing the infirmities of 
those we love. A jury trial is a public affair: the proceedings may 
be printed in the newspapers, and the griefs of a stricken family 
become food for heartless gossip. A grosser perversion of this 
noble institution from its proper ends can scarcely be imagined. 
Although an admirable contrivance for eliciting truth in disputed 
transactions between man and man, it is totally unsuitable as a 
means of obtaining correct results in regard to questions purely 
scientific. When we are told that in the place where it was 
adopted, all the patients in a large public hospital —the epileptic 
and the paralytic, the idiotic and the imbecile, the raving maniac 
and the poor demented creature not knowing his right hand from 
his left— were subjected to its operation, it seems more like a 
phantasmagoric jumble of social and legal proprieties, — 


“The brood of folly without father bred,” — 


than the work of the assembled wisdom of a large and intelligen 
State. 
Let us look at it fora moment. The question for the jury to 
decide, is, whether the person before them is sane or insane. The 
friends and attendants tell their story, the family physician, and 
perhaps other experts, give their opinions, and then the jury must 
agree or disagree upon a verdict. In will or contract cases, where 
the mental condition of the party is in question, there are always 
side issues on which a verdict may be made to rest, irrespective 
entirely of the principal issue. But here the naked question, san- 
ity or insanity, is the only possible avowed issue, and it must be 
squarely met. If they are sensible men they will be governed by 
the views of the experts. If, as is more probable, they think that. 
they, as well as doctors, know something about insanity, they will 
have an opinion of their own, and decide accordingly. Now, in the 
former instance, it is the experts who really decide the case, and 
the jury becomes a superfluous appendage to the procedure. In 
the latter, a question of medical science, involving the happiness 
of families, and the highest welfare of an individual, is determined 
by men completely ignorant of the whole subject. In all jury 
trials, the jury are not allowed to be judges of the law. Are they 
any more competent to be judges of medicine? If it were a ques- 
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tion between medical men whether a certain patient had this or 
that affection of the heart, or whether another is suffering from 
rheumatism or neuralgia, who would think of submitting it to a 
jury of twelve men drawn from the common walks of life? And 
yet this is just like what we propose to do when we undertake to 
settle the question of insanity by means of such a tribunal. Only 
those who are much acquainted with the popular notions of insan- 
ity can conceive how futile the result would be. For twenty-five 
years the writer of this was in charge of a hospital for the insane ; 
and of the many hundred patients under his care, — setting 
aside the raving and the demented, —there was scarcely one who 
was not regarded by some friend, neighbor, or acquaintance, as 
unequivocally sane. The most common forms of insanity — those 
which include the great majority of cases — are regarded, by many 
people, no small portion of whom may be found among the refined 
and educated classes, as any thing but insanity. So surely as this 
question is given to a jury who undertake to think for themselves, 
just as surely will they fail to agree upon a verdict. 

People who expect to find in legislation a panacea for all social 
evils have imagined that the requirements of the case would be 
met by the appointment of a commission whose business it should 
be to take cognizance of every case proposed for admission into a 
hospital, and give or withhold its sanction. It might be a perma- 
nent board consisting of a few members, or the duty might be 
performed in each town or county by some resident therein ap- 
pointed especially for this purpose. While this is regarded as a 
mere matter of form, very little can be said against it, or for it. 
But in order to prevent the abuses which are supposed to be so 
imminent, a regular inquisition is necessary, conducted strictly 


according to the forms of law. Any good which this procedure 


may possibly accomplish, would be obtained at the sacrifice of 
many important objects. For, observe how it would work practi- 
cally in a case of acute mania, as it often appears. The patient is 
noisy, boisterous, and self-sufficient, bent on going out about his 
business, and threatening violence to all who endeavor to prevent 
it. He refuses proper food and medicine, perhaps insists on hav- 
ing stimulants, and requires the unremitted attention of two or 
three men. The house is in confusion, the family are frightened, 
attendants are obtained with difficulty, and every day reveals some 
fresh phase of the trouble. Endurance is possible no longer, and 
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application is made to the commissioner. He appoints a day for 
hearing the case, and notice is given accordingly in the public pa- 
pers. Counsel appear for the patient and solicit more time for 
preparation. Of course, the request must be granted, and another 
week or ten days of agonizing care and anxiety must be endured. 
At the trial, the affairs of tne family are laid open to the public 
gaze ; the actions and the discourse of the patient are described in 
his presence by those who would, in the natural course of things, 
regard them as something they were bound by every sentiment of 
honor and propriety to conceal; and when, at last, the commis. 
sioner signs the order for his admission to the hospital, he goes 
with redoubled excitement, and with tenfold hostility towards 
those who have never ceased to love and protect him. If the pa- 
tient is really insane,— and such is admitted to be the fact in the 
great majority of cases, —what method could be better calculated 
to exasperate him to fury, and, on recovery, to overwhelm him with 
mortification and shame ? 

In view of the very strong objections that lie against all these 
methods, it becomes a fair question whether we can do better than 
retain the old one, whereby the friends assumed the management 
of the case, acting according to their best judgment under the 
advice of friends and physicians, and legalize it by a statutory 
enactment. That it possesses the first two requirements above 
mentioned, — the prompt isolation of the patient and the relief of 
the friends, —is not disputed. Can it not be accompanied by con- 
ditions that would secure most effectually the third requirement ? 
If it can be shown that this matter has been much misunderstood, 
that the apprehended evil, judging from the past, is one of the 
very smallest dimensions, and that by suitable safeguards it may 
be rendered as little liable to abuse as any transaction between 
men, then, surely, there can be no reason why a practice so natu- 
ral, so consonant to our best feelings, and so conformable to our 
customs, should not be continued. The complaint is that under 
the exercise of this privilege sane men and women have been im- 
prisoned for an indefinite time. That such a thing is possible, 
that it may have actually occurred, we do not deny. But, at the 
worst, it must have been of very rare occurrence, because superin- 
tendents of hospitals who have had charge of thousands of patients, 
and whose opportunities of knowing, therefore, are larger than 
those of all other persons put together, tell us they have met with 
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scarcely a single case of wrongful imprisonment; and because the 
alleged cases when impartially investigated do not sustain the com- 
plaint. The prevalent notion on this subject has been derived, in 
some measure, from novels and periodicals, where cases of this 
kind, by the license allowed to such writers, have been used to 
heighten the interest of the story. It only indicates that change 
in modern civilization whereby much of the old machinery of the 
poet and story-teller has become effete, and thus it happens that 
the castle and convent and poor debtors’ prison, as places for con- 
fining luckless heroes and heroines, have given way to lunatic 
asylums. They have many qualifications for this purpose. Their 
walls are strong, their windows barred, their doors locked, and, 
though utterly devoid of cells and dungeons, it required no great 
stretch of the imagination to conjure them up. Thus, it is not 
strange that readers who readily believe whatever they find in print, 
should get the impression that cases so represented are, if not lit- 
eral facts, founded in fact, and express an actual reality. 

But the most prolific source of the prevalent impression on this 
subject is, unquestionably, the stories of the insane themselves. 
Generally, insane people do not regard themselves as insane, and, 
consequently, can see no reason for their confinement other than 
the malevolent designs of those who have deprived them of their 
liberty. And they are all the more inclined to this conclusion by 


feelings of hostility already engendered towards their friends and 


all others who have exercised any control over their movements. 
Many of them are discharged, much improved, perhaps, but before 
they have fully come to themselves, and regained the power of see- 
ing their relations to others in the true light. They are ready, on 
the first opportunity, to spread their fancied grievances before the 
public, and often with a degree of ingenuity that deceives even the 
cautious and intelligent. And the task is not difficult. A story 
circumstantially and plausibly told is universally regarded as pre- 
sumptively true ; and, if it is one of oppression and wrong, it enlists 
the deepest sympathies of the hearer. The hero or heroine of the 
story is invested with the character of a martyr, and people are 
filled with indignation and wrath at the thought of an act of high- 
handed oppression having been perpetrated in the very midst of 
them. Even if the exact truth of the case ever comes to light, — 
even if a trial at law reveal scenes of violence occurring day after 
day for weeks and months together within the family circle, a wife 
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or mother beaten and cursed, children frightened and running in ter. 
ror from the house, and proves the existence of delusions as gross 
as ever usurped the seat of reason, — it fails to meet the eye of 
many who heard the original story, or is received with a feeling of 
more than distrust. Many are reluctant to admit that they have 
been deceived, and many are loath to give the lie to what has 
afforded them a thrilling sensation. 

In England and France this right of the friends of an insane 
person to place him in a hospital without any process of law has 
always existed, and is now secured by acts of the legislature. The 
same may be said of Massachusetts, New Hampshire, and Rhode 
Island. In all these places the law requires compliance with cer- 
tain conditions, the general purpose of which is to prevent abuses. 
The principal of these is a certificate of insanity signed by one or 
more physicians, and the application of some responsible person, 
In the “ project of a law for regulating the legal relations of the 
Insane,” which was unanimously sanctioned by the “ Association 
of Medical Superintendents of North American Hospitals for the 
Insane,” we find the following section: “‘ Insane persons may be 
placed in a hospital for the insane by their legal guardians, or by 
their relatives or friends in case they have no guardians, but never 
without the certificate of one or more reputable physicians, after a 
personal examination made within one week of the date thereof; 
and this certificate to be duly acknowledged before some magis- 
trate or judicial officer who shall certify to the genuineness of the 
signature, and of the respectability of the signer.” 

Under such a provision the insane may be promptly, quietly, 
and, with a few possible exceptions, rightfully, placed by their 
friends in some hospital for the insane. For the possible excep- 
tions, we would have a provision applicable to them alone, and not, 


at the same time, subjecting all the rest to positive discomfort and — 


injury. If the writ of habeas corpus should not be supposed to 
furnish sufficient relief, a commission might be appointed especially 
for this purpose. In the “ project of a law” just mentioned, we 
find the following provision: “On a written statement being ad- 
dressed by some respectable person to some high judicial officer, 
that a certain person then confined in a hospital for the insane is 
not insane, and is thus unjustly deprived of his liberty, the judge, 
at his discretion, shall appoint a commission of not less than 
three nor more than four persons, one of whom, at least, shall be 
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a physician, and another a lawyer, who shall hear such evidence as 
may be offered touching the merits of the case, and, without sum- 
moning the party to meet them, shall have a personal interview 
with him, so managed as to prevent him, if possible, from suspect- 
ing its objects. They shall report their proceedings to the judge, 
and if, in their opinion, the party is not insane, the judge shall 
issue an order for his discharge.” True, this only abbreviates the 
wrong: it does not prevent it altogether. But when we consider 
how small it is, compared with the good which is accomplished, 
may we not fairly regard it as one of the unavoidable results of 
that imperfection which is incident to all human arrangements, 
and which we witness every day of our lives, even in this very 
matter of wrongful imprisonment? Men are arrested, kept in 
durance, charged with a criminal offence, and yet found on trial to 
be innocent of the charge,—the victims, perhaps, of conspiracy 
or perjury. This is no rare, extraordinary thing, — one case in ten 
thousand, — kindling the wrath of every newspaper-writer in the 
land, and calling for special and summary legislation, but an every 
day occurrence, exciting as little feeling as the most common 
operations of nature. We are told very calmly that such wrongs 
are a part of the price we pay for public order and good govern- 
ment. 

Justice to all parties requires some such legislation as we have 
proposed. That it would prevent all popular clamor, now so loud 
and wrathful, we do not believe. That will continue as long as 
the wrongful imprisonment of sane persons is capable of adding 
to the interest of a novel, or.as long as the stories of the insane 
are received by credulous people as unqualified truths. 
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Our loan laws are for the most part public contracts for the tem- 
porary exigencies of the Government, and constitute a series of 
isolated financial expedients with few permanent or general feat- 
ures. From the very nature of the case, they receive but little 
attention in the courts, and redress, if hardship is suffered, must 
be sought in legislation. A careful study of the acts of Congress 
on this subject, however, serves to bring out some important prin- 
ciples, which we shall endeavor, in these pages, to lay before the 
reader. 

The Constitution gave to Congress the power “ to borrow money 
on the credit of the United States ;” also to coin money, to regu- 
late the value thereof and of foreign coin, and to provide for the 
punishment of counterfeiters. Such is the fundamental law on 
which our finance system rests. But similar powers existed under 
the Articles of Confederation, except that Congress could not raise 
a loan without the previous assent of nine out of the thirteen 
States, —a restriction imposed in most other important matters 
of legislation. 

The control of the currency belongs exclusively to Congress, 
since the Constitution prohibits States from coining money, emit 
ting bills of credit, and making any thing but gold and silver coin 
a tender in payment of debts. But there was no such exclusive 
control prior to 1789. During the Revolutionary war, the several 
States vied with Congress in furnishing an irredeemable paper. 
medium. So terrible were the consequences, that the framers of 
this Constitution, still struggling with the continental currency, 
meant to guard against future calamities. Hence this prohibition 
to the States. Some have thought that a similar prohibition ex- 
tended to the National Government; and it is a little curious to 
notice, in this connection, that, while the Articles of Confederation . 
give Congress permission “ to borrow money or emit bills on the 
credit of the United States,” the same language is used in the 
Constitution, except that the words, “or emit bills” are stricken 
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out. It is well known that the text of the former was largely 
incorporated with the latter. But the constitutionality of the Legal 
Tender Acts, passed during the late rebellion, has been so repeatedly 
affirmed, that we apprehend this to be no longer an open ques- 
tion. 

The Constitution also gives to Congress the right to levy taxes 
and raise a revenue in order “to pay the debts” of the United 
States. A fatal defect in the old system was the power it afforded 
for borrowing money while withholding the means of securing 
repayment.” 

The management of the national finances belongs to the Secre- 
tary of the Treasury. Since the adoption of the Constitution he 
has held the purse of the nation. But this officer has not always 
wielded the vast power with which present laws invest him. The 
Continental government provided loan-office commissioners ; and 
under the Funding Bill of Aug. 4, 1790, this system was renewed. 
These commissioners, appointed one for each State, exercised an 
active supervision of the public debt, and received subscriptions 
— for the loans. The United States Bank, after its second establish- 
ment in 1817, succeeded to these functions, together with its 
branches. So loan offices were abolished. On the downfall of the 
United States Bank, local banks and special agencies were brought 
into requisition. Then came the sub-Treasury system, affording 
material assistance in the large cities, and supplying, in a measure, 
the want of a national bank, but tending to concentrate power in 
the hands of the Secretary of the Treasury. This proved inade- 
quate for the needs of Government in time of great pressure. 
Hence the Treasury Department has latterly employed private 
agents, and the immense popular loans put upon the market and 
taken up by our citizens during the late rebellion were managed 
chiefly by enterprising financiers under the direction of the Secre- 
tary. The national banks established under Act of Feb. 25, 1863, 
have also rendered important service as depositaries and fiscal 
agents, and introduced a new order of things. 


1 See Metropolitan Bank v. Van Dyck, 27 N.Y. 400; Schollenberger v. Brinton, 
62 Penn. St. 9, 100; Latham vy. United States, 1 Court of Claims, 149. See, also, 
2 Am. Law Rev. 403. The Supreme Court of the United States has not yet passed 
apon this important question. 

2 For discussion of the proper construction of the word “to” in the above clause, 
see Story’s Commentaries, ch. 14, §§ 904-927, which favors the sense “in order to.” 
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When the Revolutionary debt was consolidated, a sinking fund 
was created for its gradual liquidation. Instead of leaving this to 
the management of the Secretary of the Treasury, Congress estab- 
lished a board of commissioners with full power to meet interest 
payments and to purchase outstanding certificates of stock with 
their balances from time to time. The war debt of 1812 was like- 
wise committed to them. This board continued until 1836, when, 
by Act of July 4th of that year, it was abolished, and its duties were 
once more transferred to the Secretary; the national debt being 
then nearly extinguished. 

Since the adoption of the Constitution, the usual evidences of 
the public debt have been distinguished as bonds and notes. But 
the common law definitions do not apply to them. One form of 
obligation is as solemn and binding upon the United States as the 
other. The seal of the Treasury Department is in either case 
affixed. Nor is it to be supposed that the bonds constitute a pre- 
ferred claim. The practical difference seems to be that, whereas 
the Treasury notes are issued for short periods,—from one to 
three years,—and then funded, cancelled, or, if necessary, re- 
issued, the bonds are issued for longer periods, and possess, in 
theory at least, the advantages of a permanent investment. 

The modern introduction of coupon bonds in the mercantile com- 
munity has greatly changed the characteristics of the long loans. 
Treasury notes were usually in comparatively small sums, and 
passed readily from hand to hand. Government bonds, on the con- 
trary, were issued for large amounts, and could only be transferred 
by assignment on the books of the Department. The former were 
better adapted for circulation ; the latter could be held with greater 
safety. But those who compare the “ five-twenty ” and “ seven- 
thirty” loans of the late war will see that there is little distinction 


between them, so far as amount of certificate is concerned; and - 


still less in respect to negotiability. These, however, represent 
the two forms of government obligations. 


Let us observe one or two leading principles laid down in regard 
to coupon bonds. 

In Baldwin v. Ely,) the Supreme Court held that certificates 
under the treaty between the United States and Mexico, bearin; 
the indorsement in blank of the payee, though not on the samu 


19 How. 580. 
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footing as negotiable paper by the law merchant, were property 
transferable by such indorsement and delivery, there being no evi- 
dence offered to impeach the defendant’s title. 

In a subsequent case, that of Moran v. Commissioners of Miami 
County} the court remarked, that county bonds, issued with inter- 
est warrants annexed, were commercial securities, and that the 
holder had full title. 

But the negotiability of coupon bonds was distinctly and finally 
affirmed in the more recent case of Thomson vy. Lee County.2 The 
conclusion here was, that coupon bonds, payable to bearer, are 
negotiable securities, which pass by delivery and have all the quali- 
ties and incidents of commercial paper. Also that coupons, so 
drawn as to be separated from the bonds, are negotiable, so that 
the holder may sue on them without producing the bonds or being 
interested in them. 

By far the greater part of the Government securities is held in 
coupon bonds or notes. But some purchasers, trustees, and 
others, who wish to hold their stock securely and do not change 
investments frequently, prefer registered bonds. Their assign- 
ments must be recorded on the books of the Treasury, and inter- 
est can only be drawn by the registered owner, or his attorney duly 
authorized. The Act of April 15, 1842, which seems to be the 
first departure from the old system, permits the Secretary of the 
Treasury to make the certificate hereafter in such form that it may 
be transferable by delivery, instead of being assignable on the 
books of the Treasury. 

When public securities were formally assigned, conflicting ques- 
tions of ownership sometimes arose at the Treasury Department. 
Private caveats were filed with the Secretary or the officer paying 
the dividends. Attorney General Wirt laid down the proper rule 
to be followed by the Government agent in such cases. The 
holder by assignment indorsed upon the paper itself is, he ob- 
serves, prima facie the owner; but not necessarily so, since a valid 
assignment may be made on a separate paper, which will pass the 
title without actual delivery of the certificate. Private caveats 
should therefore be so far regarded, that, in cases of doubt, dis- 
bursements remain suspended until the parties have settled their 
rights in a court of law.® 


1 2 Black, 722. 2 3 Wall. 827. 
3 2 Attorney General’s Opinions, 90. 
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But caveats are now of little consequence. In the case of 
Murray v. Lardner, where United States securities had been 
stolen and afterwards sold by a broker to an innocent purchaser, 
it was held, that want of title in the vendor did not affect the sale; 
that the only question that could be raised was that of fraud in 
the purchase, with the burden of proof on the party who assails 
the possession. 

As production of the certificate is the necessary evidence of 
government’s indebtedness, no remedy exists at law to the creditor 
who has lost or destroyed it. But justice and sound policy demand 
that the State shall not repudiate its debt on such grounds, pro- 
vided it is secured against loss from future bona fide holders of the 
missing securities. Accordingly the Act of Feb. 4, 1819, authorizes 
the Secretary of the Treasury, on proof of the loss or destruction 
of any Treasury note, and the tender of a suitable bond of indem- 
nity, to pay the party entitled the full amount of his demand. 
Although this act has a general application, a strict construction 
would not probably extend it to coupon bonds, a later class of 
commercial securities. But numerous private acts have been 
passed by Congress within the last few years for the relief of credi- 
tors whose securities were accidentally destroyed, in application of 
the same liberal principle ; and it is probable that some general 
statute in extension of the Act of 1819, will soon be needed; so 
immense is the mass of public securities floating about the coun- 
try, liable at any moment to loss or destruction without fault on 
the owner’s part. ; 

The various loan acts prescribe the method of issuing the public 
securities, which are usually signed by some public officer, —at 
present by the Treasurer, an officer subordinate to the Secretary, 
—and then countersigned. The commissioners of loans formerly 
countersigned ; this duty now devolves upon the Register of the 
Treasury. The practice as to affixing the seal of the Treasury has 
not always been uniform; but it is now affixed to all securities. 
An interesting case under the Loan Acts of the Continental Con- 
gress came before the Court of Claims a few years since.? Certain 
certificates which were properly issued and signed by the Conti- 
nental Treasurer required by law the counter-signature of a loan- 
office commissioner. But they were countersigned “ by order of 

1 2 Wall. 110. 
2 Ward v. United States, 1 Court of Claims, 360. 
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J. A. Treutlin, Esq., Governor of Georgia; E. Davies, Jr.” It did 
not appear that Davies was a loan commissioner, or that he had 
ever acted in that capacity. The court held, that the owner could 
not recover, although it appeared that similar bonds had been can- 
celled by the Treasury Department, and that Government had paid 
four years’ interest upon some of those in suit. 

It may, however, be added, that these certificates were originally 
issued for the benefit of the State of Georgia, and that it did not 
appear that any consideration ever came to the United States. 
There are numerous statutes which commit Congress to the liberal 
policy of sustaining the national obligations by correcting mere 
informalities in the mode of execution. 

A clause was commonly inserted in the early loan acts of the 
National Government, solemnly pledging the faith of the United 
States for repayment of principal and interest ; but it is generally 
omitted of late years, although sometimes found, as in the Act of 
July 17,1861. It does not, of course, add to the validity of the 
engagement. So also it was customary to designate some specific 
source of revenue for the redemption of loans; as, for instance, 
duties on imports, and revenue from sales of public lands; but 
general appropriations are now made. With the rapid enlarge- 
ment of the executive bureaus, and the multiplicity of details in * 
the management of our finances, less precision is now employed 
than formerly in the terms of Loan Acts, and a liberal discretion is — 
left to the Secretary of the Treasury as to the rate and denomina- 
tions of national securities, and the method of bringing them into 
the markét. The uniform legislation has been in favor of loans 
redeemable at pleasure of the Government after a short period, and 
within a period not exceeding forty years, with interest according 
to emergencies ; but not greater than six per cent. The certifi- 
cates are to be publicly sold, or under sealed proposals after adver- 
tisement ; but not below par under any circumstances. The policy 
has been to issue temporary Treasury notes in preference to depre- 
ciated certificates; and in this manner the nation bridged the 
chasm in the contest of 1812 with Great Britain, and in the 
Mexican War. 

We have already noticed the means employed, during the late 
rebellion, by Secretary Chase in “ popularizing” the national loan 


1 See, e.g., Act of 1864, c. 172, § 6. 
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by negotiating with the citizens through private financiers. For 
the ordinary necessities of the nation such agencies are not re 
quired ; but in time of financial pressure they become essential, 
We find, for instance, among the Loan Acts of 1812, provisions for 
agents to sell the stock of the United States, under the direction 
of the Secretary, with commissions varying from one-eighth to one 
per cent. Assistant Treasurers and other public officers have also 
been found useful in such operations, and the Act of Aug. 4, 1846, 
prohibits such persons from selling at a premium without crediting 
the United States. In ordinary times, Government has disposed of 
its loans in large denominations to capitalists without calling the 
people to its support. While the United States Bank lasted, the 
Secretary was'authorized to borrow from its funds, and this was 
considered one of the chief advantages of such an institution. 
We constantly find in the early Loan Acts of Congress provisions 
for resorting to the Bank of the United States “or other body 
politic or corporate,” and permitting the same bank to supply the 
Government “ in whole or in part.” 

Congress has sanctioned the use of the public funds for trust 
purposes. The Act of Sept. 11, 1841, accepting the Smithsonian 
bequest to the United States, directed its investment in United 
States stock. And it was further ordered, that all other funds 
held in trust by the United States, with interest accruing thereon, 
should be invested in United States stock bearing a like rate of 
interest. In this manner are trust moneys held for the benefit 
of the Indians on the Western frontier. 

The question has been raised how far the United States securi- 
ties are exempt from taxation. So far as the subject enters into 
politics at the present day, we do not propose to discuss it; but 
we will present the few principles which have already been legally 
determined by the highest court in the land or are otherwise 
accepted as law. 

In the first place, as to the right of taxing the principal, we are 
not aware that any controversy has arisen. This would be mani- 
fest repudiation. For the identity of Government is the same, 
whether it taxes or borrows; and, taxing its own bonds, they be- 
come worthless as contracts, — the nation gives with one hand and 
takes away with the other. 

In the second place, the right seems to have been practically 
conceded to the United States within the last five years to tax the 
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income of its securities. This right has been exercised under 
the Income Tax Laws now in force; but only so far as to subject 
the public securities to the same tax which is levied upon income 
from other sources. Whether Congress has the right to tax spe- 
cially the income of United States stock, admits of much graver 
doubt, as falling within the principle laid down in the last para- 
graph. Moreover the question still remains open, whether the 
income tax is constitutional at all; and as this point is likely to 
come before the Supreme Court hereafter we will not anticipate its 
decision. 

But, in the third place, are Government securities exempted from 
State and municipal taxation? That they are, has been repeatedly 
claimed by the Federal courts. Thus, in Weston v. City Council 
of Charleston, the leading case on this subject, the Supreme Court 
held, that a tax, levied by a State on stock of the United States, 
owned by one of its citizens, was a tax on the power “ to borrow 
money on the credit of the United States,” and therefore unconsti- 
tutional. So in McCulloch vy. Maryland? they decided that a tax 
on the operations of the United States Bank was void for the same 
cause. Nor could one of its branches be taxed.? Still more clearly 
was the doctrine announced in the later case of Bank of Commerce 
v. New York City. Here the State of New York attempted to tax 
the national securities; but in an indirect manner, by including 
them in the aggregate of the tax payer’s property. This right was 
denied. Says Mr. Justice Nelson, speaking in the name of the 
court, “ The power to borrow money on the credit of the United 
States is admitted. It is one of the most important, and even 
vital, functions of the General Government, and its exercise a 
means of supplying the necessary resources to meet exigencies in 
times of peace or war. But of what avail is the function or the 
means, if another government may tax it at discretion? It is 
apparent that the power, function, or means, however important 
and vital, are at the mercy of that government. And it must be 
always remembered, if the right to impose a tax at all exists on 
the part of the other government, ‘ it is a right which in its nature 
acknowledges no limits.’ ” 


1 2 Pet. 449. 2 4 Wheat. 316. 
3 Osborne v. Bank of United States, 9 Wheat. 788. 
4 2 Black, 620. 

VOL. III. 15 
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But this doctrine has received some modification of late years, 
We remark that the uniform legislation of Congress and the 
usage of the Treasury Department down to the present time 
exempt United States securities from State and municipal taxa- 
tion. “It may be well questioned,” says Chief Justice Chase, 
“whether Congress has power under the Constitution to author- 
ize State taxation of national securities, either directly or indi- 
rectly.” The limitation to this exemption would seem to be such 
provisions as might be inserted in the law authorizing any particu- 
lar loan, and which would thus enter directly into the contract 
made with the creditor. But in Van Allen vy. The Assessors, it was 
held by a majority of the court, — Mr. Justice Nelson pronouncing 
the opinion, — that Congress has the Constitutional right to sub- 
ject the shares of the national banks under the Act of June 3, 1864, 
to taxation by the States, under certain limitations, without regard 
to the fact that the whole or part of the capital stock of such asso- 
ciations is invested in national securities previously declared by 
the statutes authorizing them to be “exempt from taxation by or 
under State authority.”” The same principle has been affirmed in 
recent cases, arising under the internal revenue laws, with refer- 
ence to deposits in savings banks and other corporations.2 The 
court regarded the tax as a franchise, and held that although 
property consisting of United States securities was exempt from 
taxation, a State might tax the franchise of a corporation to the 
extent of deposits so invested. 

It is proper to observe, however, that these modifications of the 
old rule, at present so desirable on considerations of expediency, 
were adopted by a bare majority of the court, Chief Justice Chase 
in each case dissenting. The minority held to the more rigid doc- 
trine that Congress having once declared the national securities 
exempt from local taxation, and this entering into the considera-. 
tion of the loan, no power could be subsequently delegated to States 
which operated, however remotely, as an incumbrance upon the 
Government bonds. We may not therefore regard the law as set- 
tled, except for the present purposes of taxation. 

At the time the Constitution was adopted this nation was over- 
whelmed with debt. With a population less than three and a half 


1 3 Wall. 573. 
2 See Society for Savings v. Coite, 6 Wall. 594; Provident Institution v. Massachu- 
setts, ib. 611; Hamilton Company v. Massachusetts, ib. 682. 
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millions of freemen, we owed about eighty million dollars. Our 
yast resources had not begun to be developed. Trade was pros- 
trate. Certificates of the Revolutionary debt were changing hands 
at the rate of fifteen cents on the dollar, and, whether spurious or 
genuine, it mattered little. The Continental currency was a dead 
mass of worthless paper. So low had public credit fallen, that 
long arrears of unpaid interest were accumulating on the Govern- 
ment bonds. 

By article six of the Constitution, all debts contracted and 
engagements entered into, before its adoption, were to be as valid 
against the United States as under the Confederation. But similar 
was the pledge made by the Confederation to the Continental Con- 
gress, only to be broken. 

The plan advocated by Secretary Hamilton, the father of American 
finance, and which was substantially adopted by Congress, was to 
acknowledge in full the claims of the public creditor, assume the war 
payments of the several States contracted for the common defence, 
call in outstanding obligations; and, by opening a new loan on 
favorable terms, consolidate the national debt, and lay the founda- 
tions of a permanent public credit. In three years this policy proved 
a splendid success. In ten years the public obligations ceased to 
be a burden. Although the war of 1812 added largely to our 
indebtedness, and postponed the day of final reckoning, Presi- 
dent Jackson was able to announce, before the Constitution was 
half a century old, that the United States did not owe a dollar. 
There is no parallel to this in history. 

As part of the funding system applied to the Revolutionary debt, 
and extended to the war debts of 1812, a sinking fund was created, 
and a board of commissioners established, to receive all surplus 
revenue from the Secretary of the Treasury, after payment of the 
ordinary expenses of Government, and apply the same, first, in 
payment of interest and matured debt ; and, secondly, in the pur- 
chase of outstanding certificates on sealed proposals, or at current 
market rates. This board, as constituted by the Act of May 8, 
1792, consisted of the President of the Senate, the Chief Justice, 
the Secretary of State, the Secretary of the Treasury, and the At- 
torney General. It was the policy of Congress to pay off the 
foreign debt as rapidly as possible, and for this purpose a domestic 
loan was opened specially. 

The Bank of the United States was regarded with an almost 
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superstitious veneration in the early days of the Republic as part 
of the financial machinery of Government. The first bank was 
chartered soon after the passage of the Funding Bill. It con. 
tributed materially in supplying the Government with money, and 
furnished to the people a uniform currency. But a corporation 
wielding powers so vast could not be popular, and its charter was 
not renewed. Hence, in the war with Great Britain in 1812, the 
nation became sadly straitened. Large loans found no purchasers 
on favorable terms. The Secretary was forced to issue Treasury 
notes in large quantities, which ran for short periods, and were 
made a legal tender for all debts due the United States. But soon 
after the return of peace these notes were called in, and the 
National Government was enabled, in 1822, to convert its six and 
seven per cent bonds into a funded debt at five per cent. : 

The United States Bank, with features substantially as before, 
was once more put into operation, in 1816, as a remedy against 
those ills from which the people had just escaped. Part of the 
capital was subscribed by the Government, which was also repre- 
sented in the Board of Directors. To furnish a redeemable cur- 
rency, to supply the public loans, to hold the national deposits, — 
such were its great features. But the same opposition arose as 
before. Its monopoly features rendered it odious. President Jack- 
son gave this corporation its death-blow, and Bank and State were 
once more divorced. 

The sub-treasury system, to which the nation finally drifted, 
after some futile, but nearly successful, attempts to re-establish 
the United States Bank, has stood for more than twenty years. 
It was the only fiscal agent of the United States during the war with 
Mexico, — the third critical period of our national finances. The 
Loan Laws now provided for the issue of Treasury notes, bearing 


interest not exceeding six per cent, to run for periods of one or. 


two years, and after redemption to re-issue. Interest was to 
cease at any time after sixty days’ notice. These notes were re- 
ceivable for duties, taxes, and lands, and for debts due the United 
States. The holder might convert them into six per cent funded 
stock, redeemable after twenty years. It is a remarkable fact, that, 
through this entire war, Government paid its debts in gold, and 
public securities were constantly above par. 


1 See Act Jan. 28, 1847, ef seq. 


GOVERNMENT LOANS. 229 


Let us notice, briefly, the Loan Acts of the late Rebellion, most 
of which are still in force. Commencing with the issue of tem- 
porary Treasury notes and long bonds, payable after twenty years, 
Secretary Chase soon passed to investments more attractive to the 
people. Of these, various kinds were introduced. There were 
gold-bearing bonds, such as the five-twenties and sixes of 1881, 
jssued in moderate denominations ; call loans, or sums deposited 
with the assistant Treasurers, drawing interest; currency notes, 
such as the seven-thirties, with interest coupons, bearing a high 
currency rate, and convertible into gold bonds at the holder’s 
option, on maturity. Besides these, were gold checks, certificates 
of indebtedness, and compound interest notes. The debt thus 
created became, in a few years, twenty-seven hundred millions, or 
thirty-four times that of the Revolution. Of this debt, — now some- 
what reduced in amount,—the largest item is that of the “ five- 
twenties,” a loan first authorized by the Act of Feb. 25, 1862. 
An attempt was made, without marked success, in issuing the 
ten-forty loan, to reduce the rate of interest one per cent, by 
doubling the length of time before redemption. These war securi- 
ties have sometimes been below par; but of late years they com- 
mand a premium. Gold was a subject of traffic, rating sometimes 
as high as 285. Departing from the usual course of legislation, 
Congress at one time permitted the sale of Government securities 
for what they would bring, regardless of the nominal value ex- 
pressed on their face. A futile effort was also made to check gold 
sales by the Act of June 17, 1864, heavy penalties being imposed 
upon speculators ; but whatever might have been thought of the 
traffic, laissez faire was found to be the only safe principle, and the 
statute was repealed in less than a month. 

A bold step — and, it is to be feared, a false one —was taken 
in the early part of the war, when Congress passed its first Legal 
Tender Act. That irredeemable paper medium, which political 
economists condemn, although admitting it to be the natural cur- 
rency of a revolution, came into existence in 1862 with the five- 
twenties. The history of the old Continental bills of credit was 
repeated for the first time in America; although the results have 
not proved equally fatal, partly because inflation was not so exces- 
sive, and partly because States were forbidden by the Constitution 
to participate. These Legal Tender Acts, as we have already stated, 
have been pronounced constitutional by high judicial authority. 
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Legal tenders, so far as debts due to Government were concerned, 
had been issued in other wars; but not so as to affect contracts 
between individuals. The legalized suspension of specie payments, 
the disappearance of gold and silver as a medium of exchange, 
that delusive appearance of prosperity which follows the first issue 
of irredeemable paper, the vacuum filled up to supply the wants of 
trade; then the over-issue, an unchecked rise in prices, specula- 
tion in gold as an article of commerce, the delirium of a fever; 
finally complete prostration, wide-spread ruin, with spasmodic 
efforts to regain a specie standard,—all these stages we have 
passed through, except the worst, and this we avoided by taking 
warning in time. 

Bills of credit cannot be issued by a State. But what are bills 
of credit within the prohibition of the Constitution? It has been 
decided, that bills of a State bank are not bills of credit. To 
constitute such a bill, it must be issued by the State, involve its 
faith, and be designed to circulate in the ordinary uses of business.! 
And thus it has been held, that certificates issued by a State in 
small sums, receivable in payment of State, county, and town 
dues, are bills of credit, and hence prohibited.2 States properly 
issue bonds and negotiate loans. In some instances, during the 
late war, they also took money on call from individuals, paying 
interest, as, for instance, in Massachusetts; and had such call 
loan certificates been made negotiable by indorsement, it is doubt- 
ful whether they would have been constitutionally issued. _ 

An innovation in our financial system, scarcely less startling 
than the issue of legal tenders, was that of pouring the banking 
capital of the country into the Federal Exchequer, “ a tub without a 
bottom,” as one of its opponents characterized it. But it appears to 
have been thus far a success. The United States Bank returns once 
more, shorn of its corporate powers and now an aggregate of local 
institutions. Here is another effort to give to this broad continent — 
a stable and uniform currency. The first of these National Bank- 
ing Acts is that of Feb. 25, 1863. Under the law, as it now exists, 
an officer superintends the national banks, and issues the bills. 
He is known as the Comptroller of the Currency. Banking asso- 
ciations may be organized to continue in operation for twenty 


1 Briscoe vy. Bank of Commonwealth of Kentucky, 11 Pet. 257; Darrington v. State 
Bank: of Alabama, 18 How. 12. 


2 Craig v. Missouri, 4 Pet. 410. 
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years. At least one-half of the capital stock must be paid in 
before commencing business, and registered bonds of the United 
States, equal to one-third of its stock, deposited at the Treasury. 
This constitutes a trust fund to secure its circulation. The cur- 
rency issued by the Comptroller is not to exceed, in each case, 
ninety per cent of the par or market value of the bonds deposited, 
the total amount being limited by statute. The bills are to be 
received at par, except for duties on imports, interest on bonds, 
and redemption of the currency. National banks may be desig- 
nated as depositaries of public moneys. The report of the Comp- 
troller for last year gives the number of these associations in active 
operation as 1,639, with an aggregate circulation of nearly three 
hundred millions. Many of them are simply old local banks re- 
organized, the circulation of such banks having been taxed out of 
existence by Congress. It will be seen that the new banking sys- 
tem is built upon the national debt. Whether this currency will 
circulate well after specie payments are resumed, is yet to be 
tested. At present, not being redeemable at the bank counters, it 
becomes in reality a form of legal tender, and there is danger of 
excessive issue under authority of Congress. 

A few words may fitly be added as to the nature of public 
credit ; for this has been the corner-stone of the American system 
since the Constitution was adopted. This subject may be consid- 
ered in the light, first, of moral obligation ; secondly, of expedi- 
ency. 

And first, the sovereign is accountable in his contracts and en- 
gagements as an individual, and subject to the same law of nature. 
Thus says Vattel: “ The entire nation, whose common will is only 
the result of the united wills of the citizens, remains subject to the 
laws of nature, and is obliged to respect them in all proceedings ; 
and since the law arises from the obligation, the nation has also the 
same laws that nature has given to men, for the performance of their 
duty.” ! So also Burlamaqui: “ There is but one and the same rule 
of justice for all mankind, to nations as well as individuals; and 
the nation which violates this law is guilty of as great a crime as 
individuals; perhaps a greater, since national wrong is attended 
with more unhappy consequences.” ? 

Nor does the modern law of nations interpose technical distinc- 


1 Law of Nations, preliminary chapter, § 5. 
2 Politic Law, ch. 1, § 14. 
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tions. The identity of the contracting power is not readily lost, 
Our Revolutionary debt was held binding, first, upon the Continen- 
tal Congress, next upon the Confederation, a government of 
enlarged powers, and finally upon the people of the United States, 
A stronger instance was presented in the annexation of Texas in 
1845, when the United States assumed its obligations, although 
Texas had contracted them as an independent government, and 
still retained its internal sovereignty. When Belgium and Holland 
were separated in 1839, the public debt was divided.! 

Nor is the duty of Government, with respect to its public obli- 
gations, changed in time of war. “ The State,” says Vattel, “ does 
not so much as touch the sums which it owes to the enemy. 
Everywhere, in case of a war, funds credited to the public are 
exempt from confiscation and seizure.” Wheaton says that Eng- 
land and France, while engaged in deadly contest, have each 
respected the rights of capitalists, and paid interest on their certifi- 
cates of debt to all alike, citizens, neutral foreigners, and the sub- 
jects of an enemy.” 

But, secondly, as to expediency. When wealth was scanty, and 
warfare the ordinary pursuit of the powerful, personal prowess 
went far towards determining the contest. But modern wars are 
conducted on so enormous a scale, and men incline so generally 
to peaceful occupations, that the financial problem has become the 
great test of victory ; and again, Government, especially when, like 
ours, deriving its powers from the people, relies less upon force 
and more upon common consent; and, instead of levying oppres- 
sive taxes, and extorting loans in a great emergency, it must go 
into the money market and borrow for its necessities. If its credit 


is good, its loans command a premium ; if bad, the rate of interest 
is exorbitant. 


Public credit is thus essential to national existence ; and the con- . 


sideration arises, not so much whether a country is rich in natural 
resources, as whether its government has strength and stability, 
— whether the people are honest, virtuous, and thrifty. There is 
no tribunal, short of an appeal to arms, which can compel the 
sovereign to meet his obligations. A Court of Claims may do 
something to protect the citizen’s rights, it is true. It may dam 


1 See Wheaton’s Law of Nations, part 1, ch. 2, with Editor’s Notes. 
2 Wheaton’s Law of Nations, part 4, ch. 1. 
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a stream, but it cannot check a torrent. A national debt is the 
hardest of all demands to enforce at law. It comes to this finally, 
that the citizen who invests in the public securities, invests in his 
country’s honor. ‘ 

Government, moreover, has a financial reputation to build up and 
preserve. A short-sighted policy alone would place it in the posi- 
tion of a hopeless bankrupt compromising with his creditors. We 
lay the foundations of a State, not for a century, but for all time. 
Its pressing needs are not limited to a generation. They may 
recur at any moment. 

These plain principles have been acknowledged by a long and 
unbroken line of American statesmen. “As a very important 
source of strength and security, cherish public credit,” is the lan- 
guage of Washington’s Farewell Address. Jefferson, at the outset 
of his administration, in like manner pronounced for “ the honest 
payment of our debts, and sacred preservation of the public faith.” 
Guided by the experience of our fathers, treading the narrow path 
of financial honor which they once trod with safety, it cannot be 
doubted that the American people, whenever the issue is fairly pre- 
sented to them, will declare themselves boldly for public credit 
and a public conscience. 


XUM 


THE METEOR. 


On the 23d January, 1866, the steamship Meteor, lying at her 
wharf in New York, was seized by the United States Marshal, 
by virtue of a warrant filed by the United States District Attorney, 
in the District Court for the Southern District of New York. 
The libel charged that the Meteor had, within the jurisdiction 
of the court, been furnished and fitted out, or attempted to be 
fitted out, by persons to the District Attorney unknown, with the 
knowledge and intent that she should be employed in the service 
of the Government of Chili, to cruise and commit hostilities 
against the subjects and property of the Government of Spain 
(with which power we were then at peace), contrary to the third 
section of the Act of Congress approved, April 20, 1818, com- 
monly called the Neutrality Act. 

On the 14th March following, Mr. Evarts, of counsel for the 
owners, moved to have the vessel appraised and released to them 
on bond, according to the custom in causes in admiralty on the 
instance side of the court. He supported his motion on the 
ground, that it was matter of ordinary right in such causes. He 
adduced the analogy in the practice under the Slave Trade Act, and 
the Piracy Act; and urged that a privilege never withheld from 
the nefarious traffickers in human beings ought not, certainly, to 
be refused to men of the well-known high standing and integrity 
of the owners of this vessel, constructed, as she had been, upon 
the most patriotic motives. The District Attorney, in reply, argued 
that the Neutrality Act was a complete whole in itself, which 
in some cases directly authorized bonding, and in others by a 
necessary implication withheld the privilege. He suggested that 
to bond the vessel was simply to set her free at once to depart 
upon her illegal cruise. He further insisted that even if the 
court had power to bond the ship, it was, at least, a matter of - 
judicial discretion; and as a consideration, which in this view 
would be “fatal to the motion,” he read and “made part of 
his argument” certain letters from the State Department, 
embodying “instructions” to himself. Probably no error can 
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be committed in construing the contents of these letters as 
the District Attorney himself construed them; that is to say, 
as imperative exhortations to use all the machinery of the law for 
the purpose of securing the forfeiture of this vessel. In the same 
connection, he argued strenuously, as a fact which “ ought to have 
some bearing on the question now before the court,” that an 
application had been made to the State Department to release the 
vessel, and had been refused. This matter and the “ instructions ” 
of the letter were dwelt upon at length and emphatically; and 
thus, at this early stage in the proceedings, the Government 
counsel, with a faint deprecation, took the ground, which they 
afterward deliberately and distinctly assumed, that the whole 
matter was an affair of state, rather than a question of law, and 
that the judge was, for the purposes of this cause, not so much 
a judicial magistrate as a political subaltern. 

Mr. Evarts replied. He said that the court had no precaution- 
ary power which could be exerted to prevent any further offence 
by the vessel; that such power, in an ample degree, was lodged 
with the Executive. That the bonding was matter of obligation, 
not of discretion ; but, if it should be held matter of discretion, he 
stated facts which he thought should induce the court to grant his 
motion. In reference to the application stated to have been made 
to the State Department, he explained that it was only an applica- 
tion for the entire discontinuance of the suit and absolute release 
of the vessel, grounded on the belief of the owners that the Goy- 
ernment “in plain view of the rights and purposes of the owners, 
could not seriously intend to make it a matter of judicial inquiry ;” 
that the request was properly preferred to the Executive, within 
whose province lay the duty of deliberation and the power of con- 
trol as to whether the suit should go on or be discontinued ; that 
the owners had never “ asked the Government, by any intimation 
of its wishes, to affect the court’s direction and conduct of 
questions arising in the prosecution;” that if the prosecuting 
attorneys insisted upon having the Secretary of State and the 
President “‘ heard on questions touching the due administration of 
justice, except by argument and in methods for which the law 
provides,” ‘then they “introduced an impropriety into the adminis- 
tration of justice,’ not justified by the Secretary’s letter, and 
which the “Judiciary of the United States would not submit 
to tolerate for a single moment.” 
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On the 23d March, the opinion of the court was rendered, 
refusing the motion. The position taken was, that the statute 
itself was conclusive to the effect that “the vessel, while held 
under seizure by process in favor of the United States for the 
violation of that statute, cannot be discharged on bail by order of a 
judge of the United States under the authority of the common 
rules and practice of this court.” . . . That the “ clear’ purport 
and intent’’ of the statute was that “ the vessel [should] herself 
be detained, so that the forfeiture, which is the penalty, &c., may 
be enforced against her specifically in case of condemnation.” The 
court thus decided that it had not the power to bond the vessel at 
this time when she had in her favor the legal presumption of 
innocence. Soon afterward the trial upon the merits was had, and 
the court pronounced a decree of condemnation. Thereupon the 
vessel became tainted with guilt, and the necessity of enforcing the 
forfeiture ‘ against her specifically” seemed then to be in a fair 
way to be executed. But just at this juncture the judge reversed 
his former decision, and the decree of condemnation was promptly 
followed by an order that the Meteor should be appraised and 
bonded, if her owners so wished. It was accordingly done, and 
she was released. No opinion was delivered, either at the time or 
afterward; no reasons or explanation were vouchsafed for this 
astonishing contradictory action. The record simply remains 
thus: On 23d March, the court had no legal power to bond the 
vessel which was then presumably innocent; on 20th July, it 
bonded her after she had been adjudged guilty. We of the 
outside world are remitted to our own cleverness to account for 
this strange series of incongruous acts. No new law, no new 
legislation, occurring between March 23d and July 20th, aids us. 
To take up again the thread of the history of the case, we will 
go back to the 28th March. On this day the trial of the case . 
began. The vessel was then still in the custody of the United 
States Marshal. The substance of the evidence adduced by the 
Government was briefly as follows: The Meteor was a swift sea- 
going steamship; she was built by a number of public-spirited 
citizens, with the intention of offering her to the United States 
Government, for the purpose of pursuing and destroying the Ala- 
bama ; to this end she was capable of carrying a moderate arma- 
ment; but her chief merit lay in her speed, to which every other 
consideration had been made subordinate. Before she was finished, 
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the need for such, vessels had ceased. She had since been used by 
Government as a transport ship for troops, and afterward had been 
employed as a freighting vessel, in the merchant service, between 
home ports. Originally two Parrott guns had been placed on 
board her, which had been subsequently removed ; and, beyond this, 
she had received no warlike equipment whatsoever. She had 
on board 750 tons of coal, being about 12 tons per day for 
the shortest voyage to Panama, and provisions for six months, 
a portion of which were marked “ reserved stores.” She was for 
sale for several months. There was war between Spain and Chili, 
pending which a certain accredited agent of Chili, in New York, 
wished to buy stanch sea-going steamers; the Meteor, among 
others, attracted his attention (though through no act of her 
owners), and suited his purpose. Three “adventurers,” of that 
nondescript hand-to-mouth occupation which furnishes a mysteri- 
ous livelihood to so many inhabitants of large cities, sought to get 
a handsome commission, by bringing about a sale of the Meteor to 
this Chilian agent. One of these men was an army and navy 
claim agent, interested in petroleum and mining stocks; the 
other sometimes “speculated in oil stocks,’ and had been a 
“bounty broker.” For want of ready money, their efforts ended 
only in egregious failure, as they themselves very freely ac- 
knowledged. The owners, the Messrs. Forbes, were ready and 
willing to sell the vessel to this Chilian agent; but she was to be 
sold and delivered in precisely the condition in which she was 
then lying at the wharf, for the full price in cash down. This 
money could not be thus raised. The whole plan, for this reason, 
fell through ; and the negotiations conclusively ceased. The ves- 
sels, with the coal and provisions before named, was cleared or 
about to clear for Panama, when she was seized under the libel. The 
informer was one of the three disappointed adventurers. The evi- 
dence was explicit to the effect that in the negotiations with the 
Messrs. Forbes, nothing was for a moment contemplated, save an 
outright sale of the vessel as she lay, for cash down in full. It was 
further explicit and consistent, to the effect that the negotiations 
concerning the sale were understood by all parties to have been 
finally and totally abandoned, without having accomplished any 
thing, a long time before the seizure. The only connection 
between the three middle-men, or “ runners” as they were called 
on the trial, and the owners of the vessel, consisted in two or three 
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visits of inquiry made by the middle-men, to a shipbroker, who 
communicated the offers made to him for the ship to the New 
York agent of the owners, and who received authority from him 
to sell her upon the terms above stated. 

To breathe into these historical facts, in themselves apparently 
innocent, a guilty life, the District Attorney and his associate 
counsel relied upon testimony which they were permitted to intro- 
duce contrary to the strict rules of law; because, as they frankly 
stated, unless this permission was accorded to them, they should be 
quite unable to make out their case. The evidence which was ad- 
mitted through the door of this cogent necessity was as follows: 
One witness testified that a man who looked very like a stevedore, 
but who might, nevertheless, have been some other species of 
laborer, told him that the ship was going to Chili. The same 
witness was allowed to add that “ stevedores were apt to know” 
the destination of vessels. One Conkling, the man who had 
stated himself to be an * oil speculator” and “ bounty broker,” 
was even permitted to state that one man had said to another man, 
that ** he believed” the arrangement for the sale of the vessel had 
een completed by a third individual. It was further shown, that 
when the vessel was seized, with her steam up, Captain R. B. 
Forbes was on board; that he said he was sorry to lose his trip 
down the Narrows; called for his carpet bag, received from the 
errand boy a small black hand-bag, and went ashore; that after- 
ward, as he was crossing on the ferry boat, he encountered a sea- 
faring man. This man was placed on the stand, and stated sub- 
stantially, that when he met Mr. Forbes, he “ wanted to talk ;” 
that he had himself been actively urging some of the third 
parties to put him in command of the ship, if they should succeed 
in buying her, and that he was disappointed at the non-success of 


his demands. In other words, this “ captain” was an American | 


citizen, who had been disappointed in the laudable design of becom- 
ing a Chilian privateersman. Ina loud tone the “ captain” said to 
Mr. Forbes, that he thought the Meteor was going to Chili; Mr. 
Forbes said she was bound or cleared for Panama; the other re- 
sponded, that if she had gone to Chili, he had supposed that 
he should have gone in command of her. The folly of this speech, 
which, however harmless for others, might have been damaging 
to the speaker, was rebuked by Mr. Forbes, with the admonition 
that the captain had better not make such remarks in so high a 
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tone. Further, it was stated that Captain Kemble, in command of 
the Meteor when she was seized, and previously, had been heard 
to say that if she was sold, he should take her out to Panama and 
there deliver her over to a “ fighting captain.” Besides this, the 
tale of the fiasco of the three disappointed adventurers was nar- 
rated in full. In the course of the narration, hearsay testimony 
was introduced by wholesale, when the very witnesses who could 
have given it at first-hand were sitting in the court-room. Neither 
was any link established between this story, which was a thing of 
the past, that had found its death and burial in empty words and 
nothing more, and the subsequent condition and history of the 
vessel. On this ground, the defendants’ counsel took exception to 
the admission of that part, even, which was not hearsay; objecting 
that it related wholly to a separate, distinct, and completed trans- 
action, having no bearing upon or connection with any fact that 
could be proved, or had been offered, or attempted to be proved, 
against the vessel under the libel. 

Upon this evidence the Government rested its case. Mr. Evarts 
then rose and stated that it was not his intention to introduce any 
testimony, inasmuch as he was fully satisfied with that given by the 
witnesses called by the Government. We do not propose to dwell 
upon the arguments at any great length. The ground assumed by 
the Government counsel was double: they urged that, under the 
law as it stood, the facts warranted a decree of forfeiture. The 
strongest point which they made in this branch of their argument. 
ought, perhaps, to be briefly suggested, for it was so subtle and in- 
genious, though withal so weighty and pregnant, that it might 
escape the attention of the reader, and fail to meet that consider- 
ation which it deserves, and which Judge Betts awarded to it. 
As oaks from acorns grow, so this theory in all its completeness 
sprouted from the little piratical-hued carpet bag of contents un- 
known, or at least unproved. It was suggested that this bag con- 
tained the muniments of title of the ship; that Mr. Forbes was 
going with her outside of Sandy Hook; that there he was going to 
make formal delivery of her, with all the legal documents, to cer- 
tain agents of the Chilian Government, who were to turn up from 
somewhere and be outside Sandy Hook; that then Mr. Forbes 
would return, and from some source not known, or at least not 
. named by the Government, an armament would be put on board 
the vessel ; that she would then hoist the Chilian flag and begin 
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her career of destruction. The whole story had the incontroverti- 
ble foree of being a physical possibility. If true, it would cer. 
tainly have plunged the owners deep into a guilty collusion with a 
belligerent purchaser. While the ingenuity of the conception 
challenges admiration, the question, whether or not this elaborate 
plan, with all its minute details, could be considered as reasonably 
proved to the conviction of an ordinary mind, by the appearance 
of the carpet bag, with its peculiar traits of size and color, is a 
matter on which each of our readers must make up his own mind. 
Whatever each one may decide, none will fail to draw the obvious 
moral against carrying small black hand-bags. 

The second ground of the Government counsel was purely 
diplomatic. In this branch of their argument, they urged, that, if 
the law had been previously against them, yet the necessities of 
the nation now required that this law should be changed.  Refer- 
ring directly to the Anglo-rebel cruisers, they said that “ public 
reasons *’ demanded “ an interpretation ” of the act, such as would 
make their case good. The leading case on the subject is that of 
_ the Santissima Trinidad. The famous ruling of Judge Story, in 
his opinion delivered in that case, has always since been assumed 
by judges, lawyers, and publicists as laying down what had before 
been supposed to be the sound law in such matters, and what could 
never, after the publication of that opinion, be doubted. This ob 
stacle it was thought more advisable to crush beneath the jugger- 
naut car of the State Department, than to seek to undermine or 
circumvent by legal subtlety. The language used in discussing it 
was as follows : — 


“Tf the Supreme Court maintains the broad dictum of the Santissima 
Trinidad, after the late positive utterances of the Department of State on 
that very point, there will be a conflict of opinion between the executive 
and judicial departments of the Government, on a matter of international 
law, not at all creditable to the United States, which, since its peremptory 
demand on England for indemnity for losses occasioned by Anglo-rebel 
cruisers, cannot well change its attitude.” 


From this pregnant text issued a long, urgent, elaborate, poli- 
tico-diplomatic argument, crammed full of the various phases of 
the Alabama discussion, and the present position and real or sup- 
posed needs and wishes of the Secretary concerning the same. 

In speaking thus of these diplomatic features of this trial, we are 
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advancing no novel views. Severe animadversions upon them have 
been reiterated again and again in other quarters. But we do not 
wish to be understood as undertaking to utter such animadversions. 
Neither do we wish to be understood as making any unreasonable 
imputation against the motives of either the counsel or the judge. 
There can be no question that they were actuated solely by a re- 
gard to what they supposed to be the public good. They conceived 
that they had the best authority for believing that the condemna- 
tion of the vessel would be a national advantage, that it could al- 
most be called a national necessity, in view of the great aid which 
this condemnation would furnish in the negotiations with England. 
Their patriotic anxiety probably blinded their eyes to the obvious 
impropriety of introducing such arguments as fhose which we have 
narrated above, into legal proceedings which could properly deal 
only with the facts in evidence and the law bearing upon them. 
But it would seem to be shown by the history of this case that the 
question, whether or not it is justifiable to seek to change the 
established interpretation of a statute, and to overrule decisions, 
on the ground of public utility, is one of legal ethics on which 
honorable members of the profession are able to differ. 

When the case came upon appeal before Mr. Justice Nelson, it was 
for the first time stripped of such foreign accompaniments, and was 
tried by that eminent judge upon the sole basis of its legal merits. 
It is at this stage that the case becomes very valuable to the pro- 
fession. Judge Nelson is probably the first authority in the land 
upon questions of marine and commercial law. His rulings in 
this case were clear and decisive, and were given without any ex- 
pression of doubt. It was a piece of great good fortune that the 
cause fell within his circuit. 

The evidence which we have above commented upon as hearsay, 
and a part of which we have narrated, had been admitted by Judge 
Betts on the ground that it was the testimony of some of several 
co-conspirators against others. Judge Nelson disposed of it briefly 
in the statement, that “ the principle that Judge Betts lays down 
is all right ; but it does not cover the evidence that was allowed.” 
, Referring to the evidence of Conkling, above stated, he suggested, 
with a certain satirical humor, that “if you want to prove what a 
person has said, you cannot prove it by one man saying that 
another said he had said it.” 

On the matter of the sufficiency of the proof offered, Judge 
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Nelson stated that he regarded it as absolutely indispensable for 
the Government to show some outfit of a warlike nature; some 
furnishing which had prepared, or aided in preparing, the vessel for 

belligerent use. Coal and provisions, to the amount which she 
~ was shown to have had on board, he did not consider as constitut- 
ing such a furnishing or fitting out as was contemplated by the 
use of these phrases in the act. If a simple sale was legal, he 
said, and that it was so was admitted by the Government counsel, 
then fuel and provisions were a necessary concomitant to enable 
the vessel to leave the port. The naked right of sale, unless it 
included these indispensable privileges, was an utter nullity. It 
was ex necessitate rei that if she could be legally sold, she could 
be legally delivered, and if coal and provisions were requisite to 
make delivery possible, they could be legally placed on board her, 
The judge said, * These owners had a right to sell the ship, and 
the Government must make out that she has been fitted and 
equipped for a military or naval expedition. ... It must be an 
arming or fitting out for war purposes... . I do not see any evi- 
dence of that fitting out... . I agree that if the agents of a hostile 
government should make a contract to build a ship for service in 
war, then suspicion would commence in the origin of the contract, 
and very slight circumstances might go to make out the purpose 
and the intent. But this vessel was built as a war vessel for our 
own Government. [Being no longer required for that use] the 
owners had a right to sell her; and therefore, having that right, 
the mere fact that stores were put on board of her, that were 
necessary to convey and transfer her abroad to the parties to whom 
she was sold, forms no ground of suspicion at all; because the 
right to sell carried with it the right to put on board these pro- 
visions and stores. In order to make out that there was a hostile 
purpose intended, as an expedition against a country with which 
we were at peace, in violation of this law, you must show there 
was some fitting out, in the military or naval sense, with intent to 
commit this hostile act against a government with which we were 
at peace. .. . I do not see that you have made out any thing. No 
munitions of war on board, and no evidence that any were to be put 
on board. . . . There was nothing illegal in the furnishing of stores 
and supplies, — nothing in the act to forbid it. You must con- 
nect this with the military or naval expedition, which you have not 
done. ... I cannot decide this case on conjecture or suspicion. .. « 
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I have been waiting for you to show any naval equipment, either 
in fact or intention.” The judge proceeded to say, that, since the 
prosecuting counsel acknowledged that the vessel might be legally 
sold to the Chilian Government, he thought, with their evidence, 
“they might as well give up their case.” The want of any proof 
even that there had been a sale, the judge stated, was one of his 
“troubles in the case.” It was his own impression, from the evi- 
dence, that there had been no sale; an opinion, which later in the 
progress of the cause, he stated decisively. But at any rate, he 
said, it was a “ transparent”’ fact that there was “ no evidence of 
fitting out within the sense of the act.” 

Much extraneous matter having been thus cleared away, the 
judge came to the consideration of the important point of the 
intent. He said, “1 think the only question in the case is one of 
intent.” He considered that the vessel had undoubtedly been fur- 
nished with stores and fuel by the owners, with the intent to carry 
her to Panama, and there or elsewhere, to sell her ** to the Chilian 

‘Government, if they could, or anybody else; Anowing, if they 
sold her to the Chilian Government, that she would be employed 
in the war between Chili and Spain.” If this knowledge of the 
result to be expected upon the fulfilment of a contingency, was a 
breach of the Act the Government had made out its case. Judge 
Betts had declared that it was so. In other words, he had de- 
clared that a knowledge of the use to which she would be put was 
equivalent to, and identical with, an intent that she should be put to 
that use, as the phrase “ intent”? was to be construed in the act. 
That is to say: A sale is legal; but if the seller knows that the 
thing sold will be used for the purpose for which it is made, and to 
which it is adapted, the sale is illegal. The reductio ad absurdum 
is evident. It was well put by Judge Nelson: “1 cannot imagine 
a sale to a government at war that can be upheld upon that doe- 
trine; because, while as a mere commercial transaction the sale 
of a war vessel is conceded to be legal, yet if you connect with it 
that the vessel is known to be used by the belligerent against his 
enemy, then it is illegal. That I understand to be the doctrine of 
Judge Betts. I do not see, therefore, but that he virtually annuls 
the right to sell.” 

This point is, doubtless, the most important in the case. It is 
the point of divergence between the case of the Meteor and the 
cases of the rebel cruisers. It is the distinction which leaves the 
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former innocent, and makes the latter guilty. The correctness of 
Judge Nelson’s views seems obvious almost to the degree of an 
axiom. ‘To say that a man may sell a knife, but that he shall not 
do so if he knows that it will be used to cut with, is an imbecility, 
Yet the legality of simple sales of war vessels to a belligerent, is 
a privilege which Congress has insisted upon preserving to all 
American citizens. The history of the legislation on the subject 
is at once instructive and conclusive. The first Neutrality Act 
was passed in 1794. The case of The Mermaid, Bee, Adm. 69, 
and the case of Moodie vy. The Alfred, 3 Dall. 307, which was 
probably the same case under a different name, decided that under 
this act a sale of a war vessel to a belligerent was legal. The fur- 
ther legislation in 1797, subsequent to both these decisions, made 
no change in the act in this respect. 

In 1816, during the long war between Spain and her South 
American Colonies, the Spanish Minister to this country was 
anxious to have the sale of war vessels wholly prohibited. Presi- 
dent Madison consulted Attorney General Rush, concerning the 
force of the existing law. In the opinion which Mr. Rush re- 
turned, he said: — 


“T am aware of no law of the United States that can prevent a mer- 
chant or ship owner selling his vessel and cargo (should the latter even con- 
sist of warlike stores) to a citizen or inhabitant of Buenos Ayres or of 
any part of South America, nor will it, do I think, make any difference 
whether such sale be made directly, in a port of the United States, with 
immediate transfer and possession thereupon; or under a contract entered 
into here with delivery to take place in a port of South America.” (1 Opin- 
ions of Attorney Generals, p. 190, July 27, 1816.) 


Thereupon the President called the attention of Congress to the 
subject, that they might, if they thought expedient, legislate afresh . 
in the matter. The debates which followed were long, warm, and 
animated. There can be no question but that the matter was 
thoroughly discussed, and the conclusion was the deliberate judg- 
ment of Congress upon the policy which it behooved the United 
States to maintain. The history of the debate is important. A 
bill was introduced, entitled, “ A bill to prevent citizens of the 
United States from selling vessels of war to the citizens or subjects 
of any foreign power, and more effectually to prevent the arming 
and equipping vessels of war in the United States, intended to be 
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used against nations in amity with the United States.” The first 
section of this bill enacted, “That if any citizen of the United 
States shall, within the limits of the same, fit out, &c., any private 
ship or vessel of war, to sell the said vessel or contract for the 
sale of the said vessel, to be delivered in the United States or else- 
where, to the purchaser with intent or previous knowledge, that 
the said vessel shall or will be employed to cruise or commit 
hostilities, &c.; such person so offending shall, on conviction 
thereof, be adjudged guilty, &c.” This bill emerged from the 
hands of our national legislators so wonderfully shorn of its impor- 
tant features as to be scarcely recognizable. Congress did not pro-- 
pose to take away, or in any degree to trammel, the full right, as it 
then existed, of dealing in vessels of war. So the phrases about 
“selling vessels of war” disappeared equally from the title and 
the body of the Act which was finally passed in 1817. Neither 
did it escape the keenness of the statesmen who were engaged in 
the discussion, that this right of sale would be, as Judge Nelson 
said, a mere nullity,” if the previous knowledge ”’ of the seller 
that the vessel * will be employed” to cruise, &c., were allowed to 
remain a part of the law. They were resolved to retain the right 
of sale as a practical right. So when they struck out the words 
which forbade a sale, they also struck out these words about 
“knowledge” which would otherwise have been potent wholly to 
frustrate an essential object of the legislation. The codification in 
the following year, 1818, constituting the present law, left this 
matter unchanged. 

In 1822, the whole subject being still freshly remembered, Judge 
Story delivered the famous opinion in the case of The Santissima 
Trinidad, 7 Wheat. 283. This sustained the legality of sales of war 
vessels to one of two belligerents, with the other of whom we were 
at peace. This has ever since been considered the leading case on 
the subject. Ten years later, in 1852, it was followed and affirmed 
in United States v. Quincy, 6 Pet. 445. Since then, there has been 
no adjudication until this Meteor case arose. 

In comparing the case of the Meteor with those of the Anglo- 
Confederate cruisers in connection with this principle that a 
naked sale is legal if unaccompanied with circumstances showing 
an illegal intent, we must again seek for a clear exposition of the 
law, in a quotation from Judge Nelson. He said, * It is impossi- 
ble to say that these owners [of the Meteor] took any interest in 
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co-operating with or aiding the Chilian Government in war with 
Spain, or are connected with that idea.” Also, we would refer 
again to his remark previously quoted, that if a vessel were built. 
under a contract made with the agents of a belligerent govern- 
ment, then suspicion would rest upon her from the very inception, 
In these words of the learned justice, the whole distinction lies as 
in a nutshell. Precisely those essential circumstances indicative 
of an illegal intent which were absent in the case of the Meteor, 
were notoriously present in the cases of the rebel cruisers. Some, 
at least, of these, were built by contract, with agents of the Con- 
federate Government, and according to specifications furnished by 
these agents. The English builders, owners, and sellers of all of 
them certainly “ took an interest in co-operating with and aiding” 
the rebels “in war with” our government, and were “ connected 
with that idea.” It was by their aid, or rather by their sole action, 
that the armament and munitions of war, the stores and supplies, 
were placed on board, and the crews were enlisted and shipped. 
It is on these very facts that we base our demands. 

The Alexandra was \uilt in pursuance of a contract with, and 
according to directions furnished by, Confederate agents. 

The Alabama sailed from Liverpool to a small port near Holy- 
head; there took in a part of her fighting crew, which had been 
enlisted in Liverpool ; thence sailed to the Azores, and there took 
in her armament, which was brought to her by two vessels from 
Liverpool. The Georgia, or Japan, sailed from Greenock, to a 
small French port in the Channel, whither her armament, officers, 
and crew were‘brought out to her from Liverpool. The Shenan- 
doah, or Sea King, sailed from London to Funchal, and there 
received her armament and crew from a steamer which brought 
them to her from Liverpool; sailing from that port at the same 
time that she sailed from London. It seems hardly necessary to. 
point out the particulars in which the facts in all these cases 
transcend the facts in the Meteor case. In each one of them, the 
guilty intent is clear. In no one of them did the transaction bear 
any resemblance to a simple matter of outright bargain and sale. 
There was * co-operation,” — active, essential, and important “ co- 
operation” and * aid,’ —furnished by the sellers to the buyers, up 
to the very moment when these vessels were completed fighting 
ships of the Confederate “navy.” The English parties intended, 
to do, and actually did, more than merely dispose of ships for cash, 
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after the fashion of the ordinary and innocent sale which was at 
one time projected by the owners of the Meteor ; but which Judge 
Nelson found that they failed to accomplish. The English vendors 
lent active, efficient, and indispensable assistance to the rebel ven- 
dees, up to the very point of cruising in the vessels themselves. 
They only stopped short of becoming actual combatants. They 
were partners in the proceeding up to the very moment when the 
vessels began to burn and destroy. They took the active part in 
all the previous undertakings. They built the ships by contract 
and under directions; they made the arrangements for their 
departure, and for the simultaneous departure and safe transporta- 
tion and sure transfer of the munitions and crew, upon receipt of 
which the vessels were at once in fighting trim. If these circum- 
stances do not constitute proof of an “ intent” such as that desig- 
nated in the statute, then the United States has no case against 
England ; and if they do not show an intent utterly different from 
an intent to sell outright for cash a wholly unequipped ship, long 
since built for most honorable purposes, and there to drop all con- 
nection with her, then there is no precision or intelligibility in 
language. 

We have foreborne to criticise the opinion rendered by Judge 
Betts, because we have not intended so much to criticise as to nar- 
rate. But it is a suggestive fact, that at the trial before Judge 
Nelson, the District Attorney put it in as his brief in the case, 
because, as he said, it ** puts it in a better manner than I can do.” 
Judge Nelson simply rendered a short decree reversing that of 
Judge Retts, on the ground that the evidence did not sustain the 
allegations of the libel. The Government gave notice of their 
intention to appeal to the Supreme Court of the United States, 
but have since withdrawn their appeal. So the case is closed with 
the decree of Judge Nelson. Under these circumstances it is to 
be regretted that his honor did not see fit to write an elaborate 
opinion discussing both the law and the facts in the case, which 
must have been of very great value, by reason of the peculiar fit- 
ness of Mr. Justice Nelson to adjudicate in causes of this nature. 
The quotations which we have made, are from his rulings at the 
hearing before him, and are, of course, much less elaborate than 
could have been expected in an opinion. 

Judge Betts suggested a melancholy consolation for the owners, 
when he refused to bond the vessel. He said, in case of acquittal, 
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Congress might see fit to compensate them for their injuries and 
losses unjustly incurred. It is not a cheerful prospect for men 
who have lost money enough to ruin a prosperous merchant, to be 
remitted to the uncertain success, and the certain vexation, labor, 
expense and delay, attendant upon the effort to secure reimburse- 
ment by a private bill in Congress. <A rich man might well be ut- 
terly ruined if his vessel is to be kept rotting at the wharf, while his 
case is slowly passing through the many stages of litigation which 
precede the final judgment. The power of the informer to levy 
black-mail in such a case is enormous, and wholly disproportioned to 
the power which it has been deemed safe to allow him in any other 
class of Government prosecutions. We should incline, as a ques- 
tion of law, to consider the argument of Mr. Evarts as conclusive 
to the effect that bonding is, at least, a matter of discretion, if not 
of obligation. But the point is a doubtful one, and the first action 
of Judge Betts certainly affords a precedent for holding that bond- 
ing is not even permissible. These facts seem to suggest the 
advisability of some supplementary legislation which should place 
this important matter upon a certain and a just ground. It would 
be easy to declare that bonding shall be either obligatory or dis- 
cretionary, as shall seem good. Also, it would seem quite worthy 
of a fatherly Government to provide some better means than the 
alarming prospect of an appeal to Congress for reimbursing a citi- 
zen whom the law declares innocent, and who has, in the course of 
the litigation which has led to this conclusion, lost, it may be, some 
hundreds of thousands of dollars. The hardship in these cases is 
not only vastly greater in degree, but it is entirely different in kind, 
from the hardship suffered in ordinary cases of governmental pros- 
ecution of men, finally found innocent; and seems to admit and to 
demand some recognized method of restitution, at least, for the 
injury inflicted upon their property. Such restitution would still 
leave them, like other men acquitted in Government suits, to bear — 
their own costs of court and counsel fees; a rule which is equally 
unjust and universal, and which it would be hopeless to try to 
change. But if a ship, worth $200,000 or $300,000, had grown 
so unseaworthy, that at the close of the trial, she was worth only 
$50,000 or $25,000, her innocent owner ought certainly to have a 
surer and an easier remedy than the privilege of lobbying a private 
bill through Congress. 
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Tue history of the law on the subject of agreements to refer 
future disputes to arbitration, is interesting both to the special 
student and also, as viewed in a broader light, to the general 
scholar. For not only does the former find in it ample scope for 
ingenious research, and that acute speculation which minute dis- 
tinctions necessitate, but it affords also a remarkable instance of 
the manner in which the common law, having at one time adopted 
an apparently inflexible rule, fitted to the needs or the prejudices of 
a special period, succeeds in moulding the rigidity of its canon, to 
meet the requirements of new times and different conditions. In 
the year 1746, the Court of King’s Bench decided the case of 
Kill y. Hollister of which the report is as follows: — 


“This is an action upon a policy of insurance, wherein a clause was 
inserted, that, in case of any loss or dispute about the policy, it should be 
referred to arbitration ; and the plaintiff avers in his declaration that there 
has been no reference. Upon the trial at Guildhall, the point was reserved 
for the consideration of the court, whether this action was well laid, before 
areference had been; and by the whole court if there had been a refer- 
ence depending, or made and determined, it might have been a bar; but 
the agreemént of the parties cannot oust this court, and as no reference 
has been, nor any is depending, the action is well brought, and the plain- 
tiff must have judgment.” 


Yet in the year 1867, the Court of Exchequer? decided, that to 
a declaration on a policy of insurance under seal, the company 
might well plead an article of the policy according to which it was 
agreed that ‘in case any difference should arise touching any loss 
or damage, such difference should be submitted to the judgment 
aud determination of arbitrators indifferently chosen, whose 
award in writing should be conclusive and binding on all parties ; 
but if there should appear any fraud or false swearing, the claim- 


1 1 Wils. 129. 
2 Elliott v. Royal Exchange Assurance Co., Law Rep. 2 Ex. 287. 
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ant shall forfeit the benefit of all claim;” that a difference had 
arisen touching the alleged loss, which the defendants had always 
been willing to refer in the manner mentioned in the articles, 
whereof the plaintiff had notice; but that the plaintiff refused, 
and that the difference had never been submitted. These seem- 
ingly conflicting decisions are both said to be law in England, to- 
day. 

It is quite common to insert in articles of copartnership and 
policies of insurance, clauses like that quoted above, by which the 
parties bind themselves, that any future differences arising under 
the articles or policy shall be referred to arbitrators. Various 
questions have suggested themselves, touching these agreements, 
three of which we propose to discuss in this article. In the first 
place, how far such an agreement can be pleaded in bar to a suit 
at law or in equity; second, whether an action of damages for 
breach of such an agreement can be maintained; and, third, 
whether equity will enforce specific performance. It is necessary 
to observe that the true key to the solution of most of the difficul- 
ties connected with this subject, is to be found in the altered tem- 
per of the tribunals. In the last century, the domestic forum was 
regarded by courts, both of law and equity, with a feeling akin to 
disgust, and it was felt to be undignified in courts to allow them- 
selves to be made subsidiary to its jurisdiction. Thus Lord Eldon, 
in deciding Street v. Rigby, said, “1 recollect passages in which 
courts of justice, however full of eulogia upon these domestic 
forums, have recollected their own dignity sufficiently to say, they 
would not be ancillary to those forums.” And it is not too much to 
say, that until lately, a feeling existed that any attempt to remit 
questions to arbitrators was an attempt to divest the properly con- 
stituted tribunals of justice of their rightful authority. This 
feeling has entirely passed away. Whether this is because the 
parental theory of law —the theory that law is a governmental 
agency organized for the purpose of regulating and methodizing 
the naturally irregular and unmethodical actions of men ; a theory 
which would inevitably lead judges to frown upon any effort 
to withdraw the decision of cases from their supervision — has 
given way before a theory which regards law as the servant of the 
people, to be used by them or no, as their needs may seem to 


1 6 Ves. 814. 
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require ; or because the rush of business has induced overcrowded 
courts to look with favor on any means of relieving themselves 
from the pressure, or from both these causes, it is certain that 
arbitration is to-day regarded by the courts of England and this 
country as a legitimate and useful means of settling disputes. 
. The great convenience of removing from the consideration of 
juries, questions under policies of insurance, or railway contracts, 
which such bodies are peculiarly unfit to decide, and the great 
advantage which partners must in almost all cases derive from an 
adjustment of differences out of court, are now fully recognized. 
And it is the recognition of these advantages which explains the 
‘present state of the law much better than mere comparison of 
authorities. 

All the earlier cases are unanimous in holding that no agree- 
ment of parties can “ oust the jurisdiction of the courts.”! It is 
curious to trace the origin of the principle of these decisions. 
In Scott v. Avery? a case in which the opinion of the judges was 
taken, Mr. Justice Cresswell said, — 


“The whole of the doctrine as to ousting the jurisdiction of the courts 
appears to have been based upon the passage quoted by Mr. Baron Parke, 
from Coke Littleton: ‘If a man make a lease for life, and by deed grant 
that if any waste or destruction be done, that it shall be redressed by 
neighbors, and not by suit or plea, notwithstanding, an action of waste 
shall lie; for the place wasted cannot be recovered without plea.” The 
case is not to be found in the Year Book, 3 Edw. III. referred to, but is in 
Fitzherbert’s Abridgment “ Waste,” Placitum 5, and the whole of it is 
given in Coke Littleton. It seems that this decision proceeded on the 
ground that the neighbors could not redress the wrong done; that it could 
only be done by plea; therefore, notwithstanding the deed, an action of 
waste would lie. There is not a word leading to the supposition that 
an action would have been maintainable, if neighbors could have given the 
appropriate redress; or that it might not have been granted by deed, that 
if a dispute arose about waste, neighbors should say whether there had 
been waste or not.” 


However this may have been, it is certain that the general prin- 
ciple is well established. And without endeavoring to deduce it 


1 Wellington v. Mackintosh, 2 Atk. 569; Kill v. Hollister, 1 Wils. 129; Mitchell y. 
Harris, 2 Ves. 129; Thompson v. Charnock, 8 T. R. 139; Street v. Rigby, 6 Ves. 
814. 

25H. L. Cas. 811. 
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from the above cited passage in Coke, it would seem to flow neces. 
sarily from the long settled doctrine that a submission to arbitra. 
tors may be revoked at any time before the award.! 

The case of Halfhide v. Fenning* was the first which threw 
doubt upon the principle of the cases cited above. That was 
a bill in equity, decided by the Master of the Rolls in 1788. The 
bill stated that the plaintiff and defendant were copartners, and 
prayed a discovery of partnership transactions and relief. To 
this bill the defendant pleaded, that by the articles it had been 
agreed that if any of the parties should commence or prosecute 
any bill in equity, &e., such clause of reference to arbitration 
might be pleaded in bar, and that no suit at law or in equity 
should be commenced, &c., until after such arbitrament should be 
made. The plea was allowed. The case has been much doubted} 
and the only ground on which it can be reconciled with those pre- 
viously decided is, that the agreement which was set up contained 
a covenant not to sue. And this distinction was taken by Lord 
Loughborough in a subsequent case.* But it is difficult to see how 
this ground can be maintained, for if a covenant not to sue had 
such an effect, the whole law of arbitration clauses would long 
ago have been reduced to simplicity, by the introduction of this 
covenant into every agreement where the parties desired to refer 
future differences. It is true, that a covenant not to sue has been 
held equivalent to a release in order to avoid circuity ; but this 
principle could hardly be used where it came in conflict with 
another so potent as that which demands that courts shall not be 
ousted of jurisdiction by agreements of parties to arbitrate. If 
it is necessary that Halfhide v. Fenning should stand upon the 
covenant, the case must be considered wrong. Indeed, so far as 
this covenant is concerned, there is a direct authority the other way, 
in Mexborough v. Bower,> in which case a covenant not to sue . 
was set up in aid of a plea of agreement to arbitrate. The plea 
was held bad. 

The case of Street v. Rigby, though often cited in connection 
‘with this subject, did not decide the point we are now dis- 


1 Allen v. Watson, 16 Johns. 205; Milne v. Gratrix, 7 East, 608; Cooke v. Cooke, 
Law Rep. 4. Eq. 77. 

2 2 Bro. C.C. 336. 

8 Waters v. Taylor, 15 Ves. 10-17. Scott v. Avery, 5 H.L. Cas. 811. By Ld. Ch. 
Cranworth. 

4 Mitchell vy. Harris, 2 Ves. 129. 5 7 Bea. 127. 
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cussing. But the general question was much considered in that 
case, by Lord Eldon, and in a very interesting manner. Dimsdale 
y. Robertson} was an Irish case, decided by Lord Ch. Sugden (Lord 
St. Leonards) in 1844, and has lately excited much comment. An 
agreement to refer to arbitrators, coupled with a covenant not to sue 
a power to examine witnesses on oath (arbitrators have not this 
power at common law, and it is doubted whether an agreement can 
give it them), and to make the submission a rule of court, was set 
up in defence to a bill in equity. The defence was held good ; but 
went very much on the ground that in the state of the case as it 
presented itself to the consideration of the Chancellor, there had 
already been a submission, which the statutes took away the power 
to revoke ; while they gave, at the same time, power to examine on 
oath.2 This case, therefore, is not really sufficiently in point to 
call for much discussion (though it led to a great deal in Cooke v. 
Cooke), and we pass at once to the leading modern case, Scott v. 
Avery® It seems that the difficulties connected with the law of 
arbitration clauses had led some person or persons interested in 
insurance to take the advice of Mr. Justice Cresswell, then un- 
doubtedly practising at the bar, who drew up an agreement to be 
inserted in policies of the following kind : — 


“If a difference shall arise between the committee [the committee 
were the judges in the first instance] and any suffering member, relative to 
the settling of any loss or damage, or to a claim for average, or any other 
matter relating to the insurance, in such case [then follows one of the 
usual provisions for selecting arbitrators]. And in all cases where arbitra- 
tion is resorted to, the settlement of the committee to be wholly rescinded, 
and the statement begun de novo: Provided, always, and it is hereby ex- 


12J. & La Touche, 58. 

2 It will be seen from the above statement of Dimsdale y. Robertson, that the criti- 
cism upon it in Scott vy. Liverpool, 3 De G. & J. 360, by Ld. Ch. Chelmsford, does not 
take into account the chief ground of that decision, which was the condition of it 
viewed in the light of certain statutory provisions. The criticism is as follows: That 
the cireumstances on which the Lord Chancellor rested the case, viz., the stipula- 
tions giving the arbitrators power to examine witnesses on oath, &c., “ hardly appear 
sufficient to distinguish the case from the others in which these stipulations were not 
found; as they were mere directions as to the mode in which the reference was to be 
conducted, or for enabling the parties to give greater efficacy to it by attachment for 
disobedience, and do not operate until after the ease lias been withdrawn from the ac- 
tion of the tribunals, which the prior decisions establish, the parties have no power to 
effect. 

3 8 Exch. 487, and 5 HL. Cas. 811 (1853-56). 
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pressly declared to be a part of the contract of insurance between the 
members of this association, that no member who refuses to accept the 
amount of any loss as settled by the committee in manner hereinbefore 
specified, in full satisfaction of such loss, shall be entitled to maintain any 
action at law or suit in equity on his policy, until the matter in dispute 
shall have been referred to, and decided by arbitrators appointed as herein. 
before specified, and then only for such sum as the said arbitrators shall 
award; and the obtaining the decision of such arbitrators on the matters 
and claims in dispute is hereby declared to be a condition precedent to the 
right of any member to maintain any such action or suit.” 


The agreement was pleaded in the Court of Exchequer in 
defence to a suit on the policy. The counsel for the defendant, 
argued (and there is no doubt that the clause was drawn that this 
argument might be made upon it) that the case was within the 
rule which makes it impossible for a man, when he has agreed 
with another that he shall be considered the creditor of the 
second, in whatever sum a third person shall determine, to sue his 
debtor before the third has determined the amount; but the argu- 
ment was interrupted by Parke, B., who said the arbitration could 
not be confined solely to matters of account as any other matter 
relating to the insurance was embraced in the agreement; therefore 
the arbitrators would have to decide whether there was, or was 
not, any loss; and Alderson, B., said, — 


“The contract might easily have been framed in such a manner as to 
confine the decision of the committee solely to the amount of the loss, by 
stating in plain language that, ‘ at the trial of any action, it shall not be law- 
ful for either party to enter into the question of amount of the loss; but 
that it shall always be settled by the committee or by other referees, and 
that the only question to be tried at law shall be the right to recover.’” 


A writ of error having been brought in the Exchequer Chamber 
upon the above judgment, the case was argued before Coleridge, 
Maule, Wightman, Cresswell, Erle, Williams, Talfourd, and 
Crompton, JJ., by Bramwell for plaintiff in error. 

Coleridge, J: — 


“We are all of opinion that the judgment of the court below cannot be 
sustained. ‘There is no dispute as to the principle. Both sides admit that 
it is not unlawful for parties to agree to impose a condition precedent with 
respect to the mode of settling the amount of damage, or the time for pay- 
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ing it, or any matters of that kind, which do not go to the root of the 
action. On the other hand, it is conceded that any agreement which is to 
prevent the suffering party from coming into a court of law, or, in other 
words, which ousts the courts of their jurisdiction, cannot be supported.” 


And the court held the agreement in the case before it to be of the 
former kind, “ as the ordinary case of a person who brings an action 
for a sum of money, a condition having been imposed that some 
person shall ascertain the amount before he is at liberty to sue.” 
And in reference to the argument that the words “any other 
matter relating to the insurance,’ made the case more general 
than this, the court said, that in this particular case, the only 
matter in dispute was, as to the extent of loss or repairs; so that 
it was brought within the terms of the first clause of the rule, 
which gave the key to the whole. 

The case was carried up to the House of Lords, and there 
decided, in 1856; the view of the Exchequer Chamber being re- 
affirmed. There was a full argument, and the opinion of the 
judges was taken. 

Mr. Justice Coleridge, in delivering his opinion in favor of the 
defendant in error, said, — 


“It is true, that, in arriving at the sum to be sued for, the committee or 
the arbitrators may have to consider the nature of the claim and the 
proofs of it; but so, in settling the amount to be recovered by a builder 
or a railway contractor, the architect or engineer . . . must examine and 
decide that which may really be the very point in dispute between the 
parties; namely, the quantity or the goodness of the work, or the quality 
of materials used; yet no one objects that on this account the stipulation 
for submission to this previous inquiry is void as ousting the jurisdiction 
of the courts.” 


Dissenting opinions were delivered by Barons Martin, Crompton, 
and Alderson. The ground of their dissent was chiefly that it was 
evident from the phraseology of the arbitration clause, that all 
matters in dispute were to be referred, and not merely the question 
how much was owed. Mr. Baron Martin said, that the pleas in 
this case, and in the case of Thompson v. Charnock, were in reality 
identical; that the difference in this case between the plaintiff. 
and the committee might have been some legal matter, as that of 
a deviation, or some such violation of the terms of the policy ; that 


18 T. R. 189. 
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the argument that the arbitration was made a “ condition prece- 

dent”? was of no force, for it would be a condition precedent in 

any case where the agreement was held binding. ‘ Such stipula- 

tions, I think, are of the same class as simple submissions to arbitra- 

tion at common law, and in their essential nature revocable.” 
Cranworth, Lord Ch., said upon this point, — 


“Tt was argued that here the arbitrators were to decide, not the mere 
amount, but other matters; as, for instance, what average was to be allowed, 
whether there had been a loss, and a variety of other matters which were 
ingeniously suggested at your lordships’ bar. In the first place, if that 
had been so, it would not necessarily change my view of the case. Iam 
not at all clear that it is not so. I-observe the learned judges differed 
about that. I do not think it necessary to go into that, because I am quite 
prepared to say that, in my view of the case, that makes no difference at 
all. If, in consideration of a sum of money paid to me by A. b., I agree 
with him that in case J. S. should decide that A. B. had fulfilled certain 
conditions, and had sustained certain damage, and J. S. should make his 
award accordingly, I would pay to A. B. the sum so ascertained and 
awarded; no right of action would exist until J. S. had made his award.” 


This very interesting case adopted the old rule that courts can- 
not be ousted of their jurisdiction, and yet removed arbitration 
clauses like the one which furnished the basis for the plea here, 
from its operation. Nice questions might arise under this decision. 
Suppose the arbitrators decided that nothing should be paid; could 
the award be set aside on the ground that they had exceeded their 
powers’ They certainly would have exceeded their powers in 
such a case, if Scott v. Avery is to be taken as deciding that the 
submission under such a clause as that set forth above, admits 
some debt as due, and merely leaves to arbitration the amount. 
Or, to state the difficulty in another form, suppose a plea like that 
in Scott y. Avery; could the plaintiff by way of replication allege 
that the matter in dispute was not merely the amount of the claim, 
but some legal matter, as the admission of evidence, or a devia- 
tion? A question like this has actually arisen in a nisi prius case, 
decided in 1826. That was assumpsit on a policy of insurance. 
The defence was a general agreement to refer, and that no com- 
pensation should be payable until after an award determining the 
amount thereof should be duly made ;\ and that the submission 


1 Goldstone v. Osborne, 2 Car. & P. 650. 
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should be made a rule of court. The plaintiffs claimed that the 
agreement did not include cases where the defence was not merely 
as to the amount, but went to destroy the whole claim. (Here 
fraud was set up.) The court allowed the action to proceed. If 
this is right, defences like that in Scott v. Avery will be allowed or 
disallowed, according to the particular state of facts. A. still 
greater difficulty may arise than those already suggested. A case 
may at one moment present an entirely different aspect from that 
which it bears at another. It may seem at first that an amount 
simply is in question, then some legal defence may suddenly arise, 
which again may be overthrown. Now if at each of these stages 
the case is to change hands, going to arbitrators uhder the agree- 
ment to refer, whenever the amount only is disputed, and reverting 
to the courts whenever some legal defence is raised, the decision 
in Scott y. Avery results in palpable absurdity.? 

These modern adjudications probably led to the passage of the 
17 & 18 Vict. c. 125, § 11, which provides that, in case of any 
agreement to refer future differences to arbitration, if, notwith- 
standing the agreement, a suit in law or equity is instituted, the 
court may, at the request of the defendants, grant a rule to stay 
proceedings. This statute, of course, relieves the subject of all its 
difficulties. But we have by no means done with the decided 
eases. In 1852, before Scott v. Avery, the case of Lowndes v. 
Earl of Stamford? was tried, which was, in brief, as follows: The 
plaintiff engaged himself by indenture, as auditor and superin- 
tending manager of the defendant's estates, at a salary of £1,800 
per annum, by an indenture in which it was covenanted, that in 
case of a revocation of the appointment by the earl, without 
adequate and just cause, or in case of resignation by the plaintiff 
upon adequate and just cause, the adequacy and justice of the 
cause to be determined by a third party named in the inden- 
ture, then the plaintiff should have a salary from the earl, of 
£1,000 per annum. The plaintiff claimed the first semi-annual 


1 Passing over Tredwen v. Holman, 1 H. & C. 72, and Horton v. Sayer, 4H. & N. 
642, in which the principle-of Scott v. Avery was re-aftirmed, we come to a new dis- 
tinction in the case of Roper v. Leudon, 1 El. & El. 825, which contained a clause 
where the agreement to pay was merely collateral to the agreement to refer. It was 
held, that the agreement in this case could not be pleaded to a suit on the policy, be- 
cause the undertaking of the insurers was, not to pay what the arbitrators might 
award, but to pay, and to refer all disputes to arbitrators. 

2 18 Q. B. 425. 

VOL. Il. 17 
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instalment of the £1,000, alleging a revocation without adequate 
and just cause; and that the defendant had not obtained any 
determination by the third party named in the indenture, although 
a reasonable time had elapsed. The defendant demurred, assign- 
ing for cause, infer alia, that the plaintiff ought to have shown that 
he had obtained a determination that the revocation was without 
just and adequate cause. This certainly looked like an agreement 
for arbitration, and Sir F. Thesiger, who appeared for the plaintiff, 
believing that an objection to the action might be made on that 
ground, argued against it, urging that such an agreement could 
not oust the courts of their jurisdiction, and cited Ai/l y. Hollister2 
But the court found a means of avoiding the intricacies of that sub- 
ject, by giving judgment for the plaintiff on the ground that the 
agreement between the parties was that “ until” the arbitrator’s 
* judgment had been obtained, that there was adequate and just 
cause for removal or resignation, the one party should not be 
at liberty to remove, nor the other to resign, the defendant cove- 
nanting that if he removed without such judgment, he should pay 
the plaintiff £1,000 a year during their joint lives.” The revoca- 
tion having taken place without this previous determination in the 
prescribed form of the existence of adequate and just cause, the 
annuity of £1,000 became payable. Whether we look at the ef- 
fect of the contract under this decision, or the intention of the 
parties in entering into it, we certainly reach the conclusion of an 
agreement to refer future disputes. To take the opinion of a third 
party upon the justice and adequacy of a cause of removal or res- 
ignation, is necessarily to deprive some court of its jurisdiction ; 
for is it not courts that are constituted for the purpose of deciding 
upon the justice of alleged breaches of contracts? If the spirit of 
the contract is to be taken into the account, surely this case should 
have been decided upon the ground of its relation to the old rule 
of Kill vy. Hollister. That such nicety should have been used by 
the court, shows the extreme anxiety of judges to avoid the dan- 
gerous topic of agreements to refer. 

The latest decided case is Elliott v. Royal Exchange Assurance 
Co.,? to which we have already referred. The court gave judgment 
for the defendants, on the ground that the case was within the rule 
of Scott y. Avery; Baron Bramwell, dissenting. He said, — 


1 1 Wils. 129. 2 Law Rep. 2 Ex. 237. 
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“T think the plaintiff is entitled to judgment. I agree that there is 
no great doubt as to the law, nor did I ever think there was, even before 
the decision in Scott v. Avery. In the argument of that case (the arbitra- 


_tion clause in which was framed by Mr. Justice Cresswell), Mr. Manisty 


and myself were counsel for the defendants. We scarcely cited a case, 
but laid down a proposition which was almost immediately adopted by 
the judges below, and by the House of Lords. That proposition was, that 
if two persons, whether in the same or in a different deed from that which 
creates the liability, agree to refer the matter, upon which the liability 
arises, to arbitration, that agreement does not take away the right of action. 
But if the original agreement is not simply to pay a sum of money, but 
that a sum of money shall be paid if something else happens, and that 
something else is that a third person shall settle the amount, then no cause 
of action arises until the third person has so assessed the sum. ... This 
is plain common sense, and is what I understand the House of Lords to 
have decided in Scott v. Avery.” 


He then proceeds to construe the policy in the case before him, 
and concludes with these words : — 


“ Now it is impossible to say that this is merely a substitute for adjust- 
ment between the parties ; for, under these words, the arbitrator would have 
power, not merely to adjust the amount that shall be paid, but to determine 
whether the plaintiff shall have any payment at all, or whether, by reason of 
non-payment of premiums or of fraud, he has forfeited his right to recover. 
I think, therefore, that this is a collateral agreement to refer to arbitration, 
and not an agreement that only the adjusted loss shall be paid.” 


It will.be observed that the objection brought by Baron Bram- 
well, against the clause in this case, is the same that was urged 
against that in Scott v. Avery; viz., that the arbitrator is clothed 
with power to decide much more than the amount of a debt: he is 
permitted to decide on the existence of the debt. 

The cases in this country are rather numerous than interesting. 
There has been very little discussion of the authorities, and proba- 
bly the liberal statutory provisions for reference, together, perhaps, . 
with a national preference for the “* domestic forum” have elimi- 
nated from the subject most of its difficulties. In Maryland,} 
it has been held, that an arbitration clause by which * any disputes 
relating to a loss” on a policy of insurance were to be referred, 
was bad, as ousting the courts. But this was in 1825, and whether 


1 Allegre v. Md. Ins. Co., 6 H. & J. 408. 
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the principle of Scott v. Avery would now be held to apply as in 
Elliott vy. Royal Exchange Assurance Co., it is impossible to say : 
this may be said, that the clauses in the English and the Maryland 
policy seem to be of equal breadth. In Pennsylvania, the case of 
Gray vy. Wilson was very much the same as that just cited from 
the Maryland Reports; but the subsequent cases were very differ- 
ent. In Monongahela Nav. Co. v. Fenlon? there was an agreement 
which contained the following clause: ‘ It is also mutually agreed 
between the parties to these presents, that in any dispute which 
may arise between the contractor and the company, the decision 
of the engineer shall be obligatory and conclusive, without fur- 
ther recourse or appeal.”’ The defendants requested the court to 
charge the jury that the estimate of the engineer was conclusive. 
The court refused. The case went up on this point. The Su- 
preme Court reversed the decision of the court below. This decis- 
ion seems to bring the case within the principle of those in which 
it is held, that if A. agrees to pay C. what B. shall adjudge to be 
due him, C. has no action until the judgment of B. is given. 
Seott v. Avery, therefore, applies ; but the words of the clause are 
those of an agreement to refer future disputes to arbitration. 


In Snodgrass vy. Gavit3 where the agreement to refer was very 
nearly the same as in the above, Woodward, J., said, — 


“ Where parties stipulate that disputes, whether actual or prospective, 
shall be submitted to the arbitrament of a particular individual or tribunal, 
they are bound by their contract, and cannot seek redress elsewhere. Such 
were the cases cited in the argument.” 


It should not be overlooked that Kill v. Hollister was cited for 
the consideration of the court, and that Kill v. Hollister might in 
brief be stated as follows: “ Where parties stipulate that disputes, 
whether actual or prospective, shall be submitted to the arbitra- 
ment of a particular individual or tribunal, they are not bound by 
their contract, and they can seek redress elsewhere.” The general 
result of the Pennsylvania cases seems to be that agreements to 
refer are valid, notwithstanding the earlier authorities. In New 
York, the question has never been decided ; but as a submission to 
arbitrators has been held by the Supreme Court of that State, to be 
revocable,‘ on the ground that it is against public policy to exclude 


1 4 Watts, 39. 2458. & W. 205. 
3 28 Penn. St. 221. 4 Smith v. Compton, 20 Barb. 262. 
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parties from the courts, it may be safely assumed that an agree- 
ment to refer would not be permitted to bar a suit in law or 
equity. In New Hampshire, the point under discussion in this 
article has never been decided; but the English rule, as modified 
by Scott v. Avery, seems to be taken as good.! The principle of 
this last case may be said to have been adopted in Virginia, in 
a very liberal spirit, since it has been there held that a con- 
tract couched in the following terms: “The engineer... 
shall determine, when this contract has been complied with, 
according to its just and fair interpretation, and the amount of 
the same, and all disputes and difficulties arising under the same, 
and his decision shall be obligatory and conclusive between the 
parties to this contract, without further recourse of appeal,’ is 
binding, and that the finding of the engineer is a condition prece- 
dent to the bringing of the suit.2 The question has arisen in 
other States also; but, having been decided without interesting dis- 
cussion, the decisions do not throw much light on the subject.’ 
The question decided in Scott v. Avery, or in Elliott v. Royal 
Exchange Assurance Co., may arise at any moment, in any State 
in which the law is still unsettled. What determination will it 
receive ? Before attempting to solve the doubts which conflicting 
authorities and changes in the feelings of courts have raised about 
this question, it is necessary to consider the somewhat analogous, 
or rather the intimately related, questions, Can damages be re- 
covered for the breach of a contract to refer disputes, and will 
equity enforce the specific performance of such an agreement ?# 
In Street v. Rigby,’ Lord Eldon said, as to damages, — 


“ Suppose an action brought. The question would be, what the dam- 
ages would have been, if the defendant had joined, and named an arbitrator, 
and evidence had been produced (and what that would be could by no 
means be correctly proved), and an award had been made, giving gome 
supposed sum which no proof could ascertain. The effect, therefore, of such 


1 Smith v. B. C. & M. R.R., 36 N.H. 458. 

2 Condon v. S. S. R.R. Co., 14 Grat. 302. : 

3 Stone v. Dennis, 3 Porter (Ala.) 231; Percival v. Herbemont, 1 McMullan (S.C.) 
59; Frisk v. Ryan, 3 Scam. (Ill.) 822; Leonard v. House, 15 Geo. 473. 

4 Cobb v. N.E. M. M. Ins. Co., 6 Gray, 193, has been sometimes referred to as a 
case touching the validity of contracts to refer future disputes to arbitration; but it 
has nothing to do with that topic, for it decided that the acts of the parties under the 
circumstances of the case operated as a waiver of the submission to arbitration. 

5 6 Ves. 814. 
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a covenant is, that as the damages are not to be ascertained by evidence, 
nominal damages only can be got.” 

And in Tattersall y. Groote, he expressed much doubt whether 
an action for damages would lie. But Lord Campbell, in Living- 


stone v. Ralli? held that such an action was maintainable, and on 
these grounds : — 


“It certainly seems that in Tattersall vy. Groote, Lord Eldon expressed 
much doubt; but neither in that case nor in any other, was there a de- 
cision that an action could not be maintained on such an agreement; and, 
ever since I have known Westminster Hall at least, the opinion of the 
profession has been that, though such a prospective agreement of reference 
could not bar an action in the courts of law, yet an action was maintainable 
for the breach of it. There seems at one time to have prevailed in our 
courts a horror of a domestic forum, which I can neither sympathize with 
nor account for; but the legislature has recently, in the Common Law 
Procedure Act, 1854 (17 & 18 Vict. c. 125), sect. 11, made a provision 
in such eases, not that the agreement to refer shall be pleadable in bar, 
but that the court may stop the action. This shows the opinion of the 
legislature that such agreements are not contrary to public policy. For 
these reasons I entertain no doubt that the action lies.” 


And the difficulty raised by Lord Eldon, that only nominal 
damages would be recoverable, on account of the impossibility of 
proving what actual damage had been sustained, seems to be dis- 
posed of, at least so far as one class of cases is concerned, by 
Randel vy. Ches. & Del. Canal Co. 

In this case, which was that of a contractor’s agreement with 
a canal company, it was stipulated that a competent engineer, to be 
selected by the defendant canal company should inspect the work 
done by the plaintiff, and that the latter should be paid according 
to this estimate. The estimate was not made. An action for 
damages was brought. The action was sustained, on the ground 
that there had been a breach of “a prospective agreement to sub- 
mit future differences,” and the jury subsequently gave substantial 
damages. 

Reaching now the last branch of our inquiry, viz., the ques- 
tion whether equity will enforce the specific performance of a con- 
tract to refer to arbitration, we think it may be said with certainty 
that a bill for that purpose will not be granted. 


12B. & P. 181. 2 6 Ellis & BI. 182. 8 1 Harr. (Del.) 284 
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Agar v. Macklew; decided in 1825 by Sir John Leach was a bill 
for specific performance of an agreement that A. should have the 
right to buy certain real estate, for such sum as should be fixed by 
two persons, to be chosen by the parties, and in case these persons, 
called * surveyors ” in the agreement, should differ as to the value 
of the premises, then the question was to be referred to an umpire, 
such umpire to be chosen by the surveyors. There was a further 
stipulation that the umpirage should be binding. The bill stated 
the defendant had refused to appoint a surveyor, though the 
plaintiff had appointed one. The court treated this as a bill for 
specific performance of an agreement to refer to arbitrators, and 
refused to grant the decree prayed for. And the same law has 
been adopted in this country.? 

To return to the question already proposed, what reception 
would a plea like that cited above from Elliott v. Royal Exchange 
Assurance Co. meet in the courts of any State in this country, 
where the point is not already adjudicated? Would such a court, 
adopting the principle of Scott v. Avery, apply it with the liber- 
ality we have witnessed in England, and permit it to include prac- 
tically all arbitration clauses, or would they adopt some other 
view? It seems to us, that a decision such as this might well be 
reached ; the old rule, that courts of law are not to be ousted of 
their jurisdiction by agreements of individuals, was founded upon 
reasons which have plainly lost their force. Those reasons were, 
first, the infringement of the dignity of the legally constitued 
tribunals ; and, second, a supposed impolicy in permitting people 
to contract themselves out of the protection of the law. The dig- 
nity of the courts is not any longer supposed to be infringed by 
these erections of a domestic forum; while, at the same time, in- 
dividuals are in modern times supposed to be much the best judges 
of their own interests, and to be competent to decide whether they 
wish to submit themselves to, or withdraw themselves from, the 
jurisdiction of courts. There is no better evidence of this than 
the numerous statutes passed simply for the purpose of facilitating 
references. But, if the reason of the rule has ceased, why should 
not the rule be allowed to die also? Because, it is said, the au- 
thorities are clear that the rule is in force. The latest cases, 


1 2 Sim. & Stu. 418. 


2 Copper v. Wells, Saxt. 10 N. J. Semble to the same effect by Lord Eldon, in 
Tattersall v. Groote, 2 B. & P. 181. ‘ 
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Scott v. Avery and Elliott vy. Royal Exchange Assurance Co., have 
adopted it. Now in both those cases the clause under the consid- 
eration of the court was of the very broadest character. In the 
first, these words occurred: “ if a difference shall arise, relative to 

. or any other matter relating to the insurance ;” in the second, 
these: “in case any difference shall arise, touching any loss or 
damage.” In both cases the court allowed the plea, declaring in- 
deed that they were to be distinguished from the authorities which 
laid down the rule as to ousting the courts ; but finding their dis- 
tinction in a verbal difference, rather than in one which touched 
the spirit of the contract. That distinction was, as we have 
already stated, that these contracts were to be likened to those 
in which A. agrees to pay B., upon the happening of a certain 
event, which event is, in this particular case, the determination of a 
third party. But the difficulty is here: The clause does not leave 
to the third party the simple determination of a debt: it opens 
the question whether there is any debt at all; it opens every 
question which can possibly arise as matter of difference between 
the parties. There can be no doubt, either, that the intention of 
Mr. Justice Cresswell, in drawing the clause in Scott v. Avery was 
to devise some means by which agreements to arbitrate might be 
held valid, nor that such was the practical result of the case. 
How, indeed, can the result of that case be distinguished from the 
result of Halfhide v. Fenning,} which has been frequently said to 
be bad law? We have seen that even Baron Bramwell, who, having 
been of counsel for the agreement in Scott v. Avery, may be sup- 
posed to have had a leaning in favor of a liberal construction, re- 
fused to go the length of the decision reached in Elliott v. Royal 
Exchange Assurance Co., and desired to restrict the ryle so as to 
cover only cases in which “ the original agreement is not simply to 
pay a sum of money, but that a sum of money shall be paid if 
something else happens, and that something else is, that a third 
person shall settle the amount.” But the other judges were not 
satisfied with this, and it seems to us that they have practically 
overruled the early cases of Kill vy. Hollister and Thompson v. 
Charnock, and their latest decision in effect admits the plea in bar 
of an agreement to refer. Again, as we have already said, the 
principle of Scott vy. Avery, rigidly applied, would create a perpet- 


1 2 Bro. C. C. 336. 
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ual ebb and flow of cases from courts to arbitrators, and back from 
arbitrators to courts. Further, the possibility of recovering dam- 
ages for the breach of a covenant to refer, is of value as eviden- 
cing the change of feeling with regard to these contracts. Nor 
does the impossibility of obtaining a specific performance militate 
against what we are now saying; in fact, so far as it has any 
bearing at all, it goes to show that there is a perfect remedy at 
law, or, in other words, that an arbitration clause may be set up 
in defence to an action. On the whole, therefore, we are inclined 
to think that in any State where the matter is res nova, the courts 
will be inclined to decide that an agreement to refer differences to 
arbitration constitutes a valid defence to an action. The English 
statute, already referred to, however, furnishes an easy means of 
escape from the perplexities of this subject. Giving the courts 
authority to validate or invalidate such a defence according to the 
circumstances of the case, it seems to accomplish the end towards 
which much astute argument and clever drawing of instruments 
have been directed. Its adoption by our legislatures might relieve 
our crowded courts of some of the difficulties in which the English 
tribunals have of late been involved. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1868. 


ABATEMENT. —See Trust. 
AccoRD AND SaTisFactTion. See Action, 2. 


AcTION. 


1. Declaration that defendant wrongfully, negligently, and improperly hung 
a chandelier in a public-house, knowing that the plaintiff and others were likely to 
be therein and under the chandelier, and that the chandelier, unless properly 
hung, was likely to fall upon and injure them; and that, the plaintiff being law- 
fully in the public-house, the chandelier fell upon and injured him. Held, bad, 
on demurrer, as not disclosing any duty by the defendant towards the plaintiff, for 
breach of which an action would lie. — Collis v. Selden, Law Rep. 3 C. P. 495. 
2. Declaration by the widow of A., under 9 & 10 Vict. c. 93, and 27 & 28 
Vict. ec. 95, against a railway company for negligence, whereby A. was injured, 
of which injuries he died. Plea, that in the lifetime of A. the defendants paid 
him, and he accepted, a sum of money in satisfaction and discharge of all claims 
and causes of action against the defendants. Held, good, on demurrer, inasmuch 
as the cause of action was the defendant's negligence, which had been satisfied in 
the deceased’s lifetime, and the death of A. did not create a fresh cause of action. 
— Read vy. Great Eastern Railway Co., Law Rep. 3 Q. B. 555. 
ADMINISTRATION. — See EXECUTOR AND ADMINISTRATOR. 
ApmiraLty. —See Suir, 2, 3. 
Aputtery. — See Divorce, 1. 
ADVANCEMENT. — See Power, 1. 


AGENT. —See Lanptorp anp Tenant, 1; MasTER AND SERVANT; PLEDGE, 
2; Surp, 3. 
AGREEMENT. — See ConTRACT. 
Auten. — See Copyricut. 


ALTERATION. 


A promissory note expressed no time for payment, and, while it was in the 
possession of the payee, the words ‘on demand” were added without the maker's 
assent. In an action by the payee against the maker, held, that, as the altera- 
tion only expressed the original effect of the note, and was therefore immaterial, 


it did not affect the validity of the instrument. — Aldous vy. Cornwell, Law Rep. 
3 Q. B. 573. 


APPEAL. 
1. Where a decree has been made against several defendants, the bill may be 


dismissed against all the defendants on an appeal by one defendant only, — Kent 
v. Freehold Land & Brick-making Co., Law Rep. 3 Ch. 493. 
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2. Where a court of equity has decreed ‘chattels to be delivered up, the execu- 
tion will not usually be stayed pending an appeal to the House of Lords. — Har- 
rington v. Harrington, Law Rep. 3 Ch. 564. 


APPORTIONMENT. 

An annuity was charged on property, part of which was mining land, settled . 

on A., and part agricultural land, settled on B. The mining land produced a 

large income, but, being of a fluctuating nature, and liable to great diminution, 

was valued at seven years’ purchase, and the agricultural land at thirty years’ 

purchase. //eld, that the two properties must contribute in proportion to the 

actual income de anno in annum, and not in proportion to the capitalized value. 
— Ley v. Ley, Law Rep. 6 Eq. 174. 

APPROPRIATION. — See Trust. 
AssiGNMENT. — See LanpLorp anp Tenant, 4; Prioriry, 1, 4. 


ATTORNEY. 

1. An attorney, acting as clerk to a firm of attorneys, received the purchase 
money of certain property, which he appropriated to his own use. He admitted 
the misappropriation, eld, that, though he was not acting strictly in his pro- 
fessional character, yet that the court would exercise its summary jurisdiction 
and punish the misconduct; and they suspended him for a year. — Re Hill, Law 
Rep. 3 Q. B. 543. 

2. An attorney inserted in a deed a false recital as to the consideration, 
knowing it to be false, and attested the execution of the deed and the receipt of 
the consideration, knowing that no such consideration had passed or was intended 
to pass. But no fraudulent use of the deed had been attempted, no fraudulent 
motive alleged, and no injury occasioned by it. Held, that the misstatement 
was not in itself sufficient to warrant the striking the attorney off the rolls. — 
In re Stewart, Law Rep. 2 P. C. 88. 

See PartNersuip. 

AvcTIoNnEER. — See Fravups, Statute or, 2. 
AVERAGE. — See GENERAL AVERAGE. 
BattMent. — See PLEDGE. 
BaNkRUPTCY. 

1. A trader gave a bill of sale of his stock in trade to A.; but the bill was 
not registered. Nine months after, he conveyed by deed all his property, except 
his furniture and book debts, to a creditor, to secure the same debt and further 
advances. //e/d (1) that, notwithstanding the reservation, the deed was fraudu- 
lent, as it placed the bulk of his property out of the reach of his creditors ; and 
(2) that, being thus fraudulent, it could not be sustained as a substitution for the 
first bill of sale. — kx parte Foaley, Law Rep. 3 Ch. 515. 

2. The plaintiffs were in the habit of drawing bills on Bombay, and handing 
them to the defendants, London bankers, for collection by the defendants’ Bom- 
bay branch, the proceeds being remitted to the plaintiffs through the defendants’ 
London house. The plaintiffs executed a deed of inspectorship, under the Bank- 
ruptey Act, 1861, the defendants then having in their hands £3,248 of the plain- 
tiffs, the proceeds of bills collected in Bombay. At the same date, the plaintiffs 
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were indebted to the defendants in the sum of £8,335. J/eld, that it was a case 
of mutual credit, within the Bankruptcy Act, 1849, § 171, and that the defend- 


ants might retain the £3,248 as a set-off. — Naoraji v. Chartered Bank of India, 
Law Rep. 2 C. P. 444. 


See Priority, 1. 
Barratry. — See Suir, 1. 
Bit or Lapine. —See Freicut, 2; Sure, 1. 
Butts anp Notes. — See ALreration; Bankrurrcy, 2; Conriict or Laws; 
Carita. - -See APPORTIONMENT. 
Carrier. —See Damaces; Ramway, 1; Sup, 1. 
Curque. — See Donatio Causa Mortis. 
CHILDREN, Custopy or.—See HusBanp anp Wire, 1. 
Copici. —See Revocation OF WILL. 
Co.uision. — See Sur, 1. 
Common Carrier. — See Carrier. 


Company. 


1. A company incorporated for the working of collieries contracted with A. 
to erect a pumping engine and machinery for that purpose, and paid him part of 
the price. Held, that the company could maintain an action against A. for breach 
of the contract, though the contract was not under seal. — South of Ireland Col- 
liery Co. v. Waddle, Law Rep. 3 C. P. 463. 

2. Directors of a joint-stock company, who neglect its rules, are liable to 
make good to the shareholders any loss occasioned thereby ; their liability in 
this respect does not differ from that of ordinary trustees. — Turquand v. Mar- 
shall, Law Rep. 6 Eq. 112. 

3. Where the functions of a corporation have ceased, the managers of the cor- 
poration are bound to account for all moneys belonging to the corporation, and, 
when such moneys are improperly retained, to make a decree on the petition of 
a shareholder on behalf of himself and the other shareholders, for the division 
of the moneys among them. — Cramer vy. Bird, Law Rep. 6 Eq. 143. 

4. On the 9th of May, the plaintiff, through his brokers, sold shares in a com- 
pany to the defendants, stock jobbers, the settling day being the 15th of May. 
On the 10th, the company stopped payment, and the petition for winding up was 
presented on the 11th. The purchase money was paid by the defendants on the 
15th; the certificates of the shares were then delivered by the plaintiff and trans- 
fers were executed by him to seventeen persons as nominees of the defendants. 
The transfers could not be registered on account of the winding up. Held, ona 
bill for specific performance, that the defendants were bound to fulfil the contract, 
to repay the amount of calls paid by the plaintiff, and to indemnify him against 

future calls. — Coles v. Bristowe, Law Rep. 6 Eq. 149. 

See MIsrEPRESENTATION ; ULTRA VIREs. 


ConF.ict or Laws. 


A bill of exchange, drawn in France upon and accepted by the drawee in 
London, was indorsed in blank in France; such indorsement does not, by the 
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law of France, give the indorsee any property in or right to sue on the bill there 
in his own name. Held (per Bovitn, C.J., and Wittes, J.; MonraGur 
Situ, J., dissentiente), that the indorsee could not sue the indorser in Eng- 
land. — Bradlaugh v. De Rin, Law Rep. 3 C. P. 538. 

See Divorce, 2; Execuror anp ADMINISTRATOR, 2; ForerGn Court. 


Conrusion.— See INSURANCE, 2. 


ConTEMPT. 

A contempt of court being a criminal offence, no person can be punished for 
it unless the specific offence charged against him be distinctly stated, and an 
opportunity of answering it given him. —Jn re Pollard, Law Rep. 2 P. C. 106. 

ContTINGENT REMAINDER. — See Devise. 
Contract.—See Company, 1, 4; Fraups, Stature oF; LANDLORD AND TEN- 
ANT, 4; MiskEPRESENTATION ; SPECIFIC PERFORMANCE. 
ContTripuTion. — See GENERAL AVERAGE. 


An alien friend, who, during a temporary residence in a British colony, pub- 
lishes in the United Kingdom a book of which he is the author, is, under the 5 & 
6 Vict. c. 45, entitled to an English copyright. 

Semble (per Lord Cairns, L.C., and Lord Wesrsury; Lords Cranwortn 
and CuEeLmsrorD, dubitantibus), that the protection of the statute is given to 
every author who first publishes in the United Kingdom, wherever he may be resi- 
dent. — Routledge v. Low, Law Rep. 3 H. L. 100. 

Corporation. — See Company. 
Law.— See Contempt. 
Crurtty.—See Divorce, 1. 
Custopy or CHILpREN.— See Husspanp anp Wire, 1. 
Custom. — See Prescription. 


DaMAGEs. 


The plaintiffs delivered to the defendant's servants, for shipment on the de- 
fendant’s vessel, several cases containing machinery, intended for the erection of 
a saw-mill at Vancouver's Island. The defendant knew generally of what the 
shipment consisted. On the arrival of the vessel at her destination, one of the 
cases, containing machinery, without which the mill could not be erected, could 
not be found, and the plaintiffs were obliged to send to England to replace the 
lost articles. Held, that the measure of damages for the breach of contract was 
the cost of replacing the lost articles in Vancouver's Island, with interest at five 
per cent on the amount till judgment, but that the plaintiffs were not entitled to 
compensation for loss of profits sustained whilst the mill, by reason of the loss, 
remained idle. — British Columbia Saw-mill Co. v. Nettleship, Law Rep. 3 C. P. 
499. 


DESERTION. 


A husband who withdraws from cohabitation with his wife may be guilty of 
desertion, though he continues to support her. 
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Reasonable cause for desertion is not necessarily a distinct offence, on which 
a decree of separation or dissolution could be founded, but it must be grave and 
weighty. Mere frailty of temper is not sufficient. — Yeatman v. Yeatman, Law 
Rep. 1 P. & D. 489. 

DevIsE. 

A testator held two estates, A. and B.,— A. under a lease for lives renewable 
for ever, and B. in fee. In 1833, he made a will, in which he said, ‘‘I devise 
and bequeath to my son all those my property, lands, and premises at A.,” to- 
gether with plate, furniture, &e. ‘1 also devise and bequeath to my son my 
lands and premises at B.” All his estates were charged with an annuity to his 
wife. A codicil provided that if the son should die without heirs of his body, in 
that case, and in default of such heirs, the lands at A., and the plate and furni- 
ture, all charged with the annuity to the wife, and also with a reasonable pro- 
vision for the son’s wife, should, at the son’s death, descend to D. C., his heirs, 
&c., for ever. In the event of the death of the son without heirs, a charge was 
created in favor of a married daughter. The son died, never having had a 
child. Held, that the son had an estate in the nature of a fee simple, with an 
executory devise over to D. C. in the event that happened of the son dying with- 
out heirs of the body living at his death; and that, in B., the son had an estate 
for life or in tail, with a contingent remainder to D. C. in the same event.— 
Coltsmann v. Coltsmann, Law Rep. 3 H. L. 121. 

See Herioom; Legacy Duty; Vestep INTEREsT. 


Directors. — See Company, 2, 3. 


DIscHaRrGeE. 

A discharge of joint debts discharges the separate liability of the debtors on a 
joint and several note given to secure a joint debt (per ByLes, Keatine, and 
Montacue JJ.; C.J., dissentiente).— Rizon v. Emary, Law 
Rep. 3 C. P. 546. 

Divorce. 

1. A wife petitioned for judicial separation on the ground of cruelty; the 
court found the charges not proved, and dismissed the petition. /7eld, that she 
was estopped from setting up the same charges of cruelty, coupled with a charge 
of adultery, in a subsequent petition for dissolution. — Finney v. Finney, Law 
Rep. 1 P. & D. 483. . 

2. A.,an Englishwoman, married B., a Belgian, in Scotland. They afterwards 
went through a second ceremony of marriage in Belgium. Subsequently, a Bel- 
gian tribunal pronounced a decree of divorce, purporting to dissolve the Belgian 
marriage, but not purporting to affect the Scotch marriage. A. afterwards 
married C, in England, in the lifetime of B. Held, that the Scotch marriage 
was valid and subsisting ; and, on the petition of C., the court declared his mar- 
riage with A. null and void.— Birt v. Boutiner, Law Rep. 1 P. & D, 487. 

See DesErtion. 


Donatio Causa Mortis. 


The delivery of the donor’s cheque on his banker, which was not presented 


before the donor’s death: held, not a good donatio causa mortis. — Hewitt v. 
Kaye, Law Rep. 6 Eq. 198. 
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EasEMENT. — See Way. 
Equity. — See ParTNEeRsHIP. 
Equity PLEapING anp Practicr.—See AppEAL; MISREPRESENTATION ; 
Way, 2. 
Estate Tam.—See MarriaGe SerrLeMent. 
Estrorret. —See Divorce, 1. 


Evipence. —See Fraups, Srarure or, 1; LyrerroGatortes; PRESCRIPTION. 
Execution. See 2. 


EXECUTOR AND ADMINISTRATOR. 

1. A testator, owning shares in a company with unlimited liability, directed 
his executors to convert his estate with all convenient speed. P., one of the 
three executors, died a year and five weeks after the testator. The shares were 
not converted. Held, that P.’s estate was liable for all loss occasioned to his 
testator’s estate by the failure to convert within twelve months. — Grayburn v. 
Clarkson, Law Rep. 3 Ch. 605. 

2. Where the nomination of the executor of a person who has died domiciled 
in Scotland has been confirmed in the Court of Probate, as provided by 21 & 22 
Vict. c. 56, § 12, the executor has all the powers of an English executor, and 
may dispose of leaseholds in England; though, by the law of Scotland, an execu- 
tor cannot deal with leaschold property in that country. — Hood v. Lord Barring- 
ton, Law Rep. 6 Eq. 218. 

See Fraups, or, 2. 


Executory Devise. —See 


FIxrures. 

A steam-engine and boiler, annexed to the freehold for the more convenient 
use of them, and not to improve the inheritance, and capable of being removed 
without any appreciable damage to the freehold, pass under a mortgage of the 
freehold. — Climie v. Wood, Law Rep. 3 Ex. 257. 


Foreign Court. 

A British ship, mortgaged in England, was arrested at New Orleans by cred- 
itors of the mortgagor, who were British subjects resident in England; and, as 
the courts of New Orleans do not recognize the rights of mortgagees not in pos- 
session, the mortgagees, to protect the ship from sale, gave bonds for the amount 
claimed by the creditors. On a bill by the mortgagees to restrain a suit on these 
bonds, held, that, though the decisions of the New Orleans courts might be 
unjust, yet, as the creditors owed no duty to the mortgagees, and had a right to 
proceed against the property of their debtor, wherever they found it, the bill 
could not be maintained.— Liverpool Marine Credit Co. v. Hunter, Law Rep. 
3 Ch. 479. 


See Divorce, 2. 
Fravups, STaTuTE OF. 
1. A tenant applied to the landlord’s solicitors for a renewal of his lease. 
The solicitors sent him a report by a surveyor, recommending the grant of a 
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lease for fourteen years at a given rent, if the tenant would make certain repairs, 
The tenant replied, assenting to the repairs and rent, but asking for a term of 
twenty-one years. No agreement was come to; but, some months after, the 
landlord and tenant having negotiated directly, the landlord wrote to the tenant, 
promising him a lease for fourteen years ‘at the rent and terms agreed on.” 
The tenant accepted in writing. Held, that parol evidence was admissible to 
connect the report and the tenant’s previous letter with the subsequent letters ; 
and it being proved that there had been no other rent or terms agreed on than 
those mentioned in the report, the case was taken out of the Statute of Frauds. 
— Baumann v. James, Law Rep. 3 Ch. 508. 

2. The memorandum of sale of a leasehold house stated that it was the prop- 
erty of A., deceased, and that the sale was by direction of the executors, not 
naming them, and was signed by the auctioneer, as agent ‘‘ for the vendors.” 
A. was a domiciled Scotchman, and had, by will, named seven persons, and the 
acceptors of them, as executors. Two only accepted office, and confirmation was 
granted to them in the English Court of Probate subsequently to the contract of 
sale. Held, that the contract was valid, and specific performance was decreed. 
— Hood v. Lord Barrington, Law Rep. 6 Eq. 218. 


FRAUDULENT CONVEYANCE. — See Bankruptcy, 1. 


FREIGHT. 


1. A mortgagee of a vessel intervening by taking possession, or, when that is 
impossible, by giving notice to the mortgagor and the charterers, before the 
freight is payable, though after it is earned, is entitled to the freight as against 
the assignee in bankruptcy of the mortgagor. (BramweE LL, B., dissentiente.) — 
Rusden vy. Pope, Law Rep. 3 Ex. 269. 

2. F., a ship owner at L., requested the defendants to purchase goods for 
him at C., to be shipped on board his ship, which was then on its way to C., con- 
signed to the defendants; and, as the goods were to be shipped on owner's 
account, he consented to a nominal rate of freight being inserted in the bill of 
lading. Before the execution of the order, the ship was transferred to the plain- 
tiff. The defendants, having no notice of the transfer, executed the order, and 
put the goods on board the ship; the master—who also had no notice of the 
transfer—signing bills of lading to the defendants’ order, ‘‘ Freight for the said 
goods free on owner's account.” Before the arrival of the ship at L., F. stopped 
payment, and the defendants claimed to stop the goods in transitu. On her 
arrival, the plaintiff took possession and claimed freight. On a case stated, held, 
that the plaintiff was not entitled, as against the defendants, to freight, or a sum 


equal to freight, for the carriage of the goods. — Mercantile Bank v. Gladstone, 
Law Rep. 3 Ex. 233. 


See Insurance, 1; Priorrry, 4. 


GENERAL AVERAGE. 


A ship sailed from L. for C. with 2,000 tons of salt. The day after she sailed, 
the ship struck on a bank, and, after throwing overboard 1,000 tons of the salt, 
was got off, and got back to L., where the remainder of the salt was unloaded, 
and was found to be badly damaged. The charterer had paid freight in advance. 
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In an action by the ship owner against an underwriter, to recover a general aver- 
age contribution in respect of the salt jettisoned, on a case stated for the opinion 
of the court as to the principle by which the average-stater was to be guided in 
ascertaining the value of the jettisoned goods: held, that the salt jettisoned was 
to be valued at the price which it would have been worth at L., if brought back 
there, taking into account the probability of its arriving there in a sound or a 
damaged state, or in a state in which it could have been forwarded, so as to take 
advantage of the prepaid freight. — Fletcher v. Alerander, Law Rep. 3 C. P. 
375. 
GENERAL Worps. —See Statute, oF. 


Guaranty. —See LANDLORD AND TENANT, 2. 


A testator gave chattels to trustees, in trust for the persons who for the time 
being should, under the limitations of a settlement, be in actual possession of 
certain estates, to the end that the chattels might be deemed heirlooms, to go 
along with the said estates so far as the rules of law or equity would permit; but 
so, nevertheless, as that the chattels should not, for the purpose of transmission, 
vest absolutely in any person who, under the settlement, should become seised 
of the estates for an estate of inheritance, unless such person should attain 
twenty-one, or, dying under age, should leave issue inheritable under the settle- 
ment. The first tenant in tail, in possession under the settlement, died without 
issue, under twenty-one. Held, that the estate of the first tenant in tail was 
thereby terminated, but that there were no words which carried over the chattels 
in that event to any other tenant for life or in tail, and that therefore the chattels 
passed by a residuary clause in the will. — Harrington v. Harrington, Law Rep. 
3 Ch. 564. 


Hicuway.— See Way, 2. 


HvusBanp WIFE. 


1. A woman, living for sufficient cause apart from her husband, had living 
with her their child, against her husband’s will; the court having given her the 
custody. She had no adequate means of support. Held (Cocxsurn, C.J., 
dissentiente), that she had authority to pledge her husband's credit for the reason- 
able expenses of providing for the child. — Bazeley v. Forder, Law Rep. 3 Q. B. 
559. 

2. A man covenanted to pay a woman an annuity for her life, payable half- 
yearly, for her separate use, and free from anticipation. He afterwards married 
her, and died leaving her surviving. Held, that the annuity was not extinguished, 
but only suspended, by the marriage. — Fitzgerald v. Fitzgerald, Law Rep. 2 
P. C. 83. 

8. The defendant received money for the use of a married woman, and he 
wrote to her that he held the money at her disposal. The woman’s husband sur- 
vived her, and died, never having interfered as to the money. Held, that the 
wife’s representative, and not the husband's, was the proper party to sue for the 
money. — Fleet v. Perrins, Law Rep. 3 Q. B. 536. 

See Desertion; Drvorce; MarriaGe SerrLemMent; Power, 1, 3. 
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Income. — See APPORTIONMENT. 
Ingunction. —See Raitway, 2; Way, 2. 


INSURANCE. 


1. The owner of a vessel chartered to sail from A. to B. with cargo, and there 
discharge, thence to proceed to C., load cargo, and proceed to D., insured the 
chartered freight to be earned on the voyage from C. to D., but only against 
perils incurred on the voyage from A. to B. The vessel, on the voyage to B., 
received such injuries as would have justified abandonment or sale at B., but 
neither took place within a reasonable time, and the owner partially repaired the 
vessel at B., and sailed it to B., where it was destroyed. No notice of the aban- 
donment of the freight was given in a reasonable time. /e/d, that there was 
neither an actual nor a constructive loss of the freight within the policy. — Potter 
v. Rankin, Law Rep. 3 C. P. 562. 

2. Cotton of different owners was shipped in bales, specifically marked at M. 
for L. Forty-three bales belonged to the plaintiffs, and were insured by the 
defendants against the usual perils. The ship was wrecked near Key West; 
some of the cotton was lost, and all was damaged, — some so much so that it had 
to be sold at Key West. The rest was brought in another vessel to L. The 
marks on many of the bales were so obliterated by sea-water that none of the 
cotton lost or sold at Key West, and a part only of that brought to L., could be 
identified. Two only of the plaintiffs’ bales were identified, and these were 
delivered to them. Held, that, in respect to the cotton lost and that sold at Key 
West, there was a total loss of a part of each owner's cotton, and that all the 
owners became tenants in common of the cotton which arrived at L. and could 
not be identified ; the share of each owner's loss in the cotton totally lost or sold, 
and his share in the remainder which arrived at L., being in the proportion that 
the quantity shipped by him bore to the whole quantity shipped; and therefore 
that there was neither an actual nor constructive total loss of the plaintiffs’ forty- 
one bales. — Spence v. Union Marine Ins. Co., Law Rep. 3 C. P. 427. 

See GENERAL AVERAGE; STOPPAGE IN TRANSITU. 


INTERROGATORIES. 


1. An office copy of answers to interrogatories made in a former suit by a 
party to an action is admissible in evidence against him, without putting in the 
interrogatories, or proving the party’s signature to the original answers. — Fleet 
v. Perrins, Law Rep. 3 Q. B. 536. 

2. In an action, for malicious arrest, against a municipal corporation, the 
plaintiff was allowed (Martin, B., dubitante) to interrogate the town clerk 
whether he caused the plaintiff to be arrested. Semble, that any interrogatory 
may be put which is material, bona fide, and not scandalous, and any objection 
to answering is to be taken at the stage of answering, and under the oath of the 
interrogated party. — McFadzen v. Mayor, &c., of Liverpool, Law Rep. 3 Ex. 
279. 


JOINT AND SEPARATE Dest. —See Discuarce. 
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LacuEs. 


A continual claim, without any active steps in support of it, will not keep 
alive a right which would otherwise be barred by laches. — Lehmann v. McArthur, 
Law Rep. 3 Ch. 496. 

LANDLORD AND TENANT. 

1. It is not necessary to the validity of a notice to quit, given by the general 
agent of a landlord to a tenant, that the agency should appear on the face of the 
notice. —Jones v. Phipps, Law Rep. 3 Q. B. 567. 

2. M. being yearly tenant to the plaintiff, under a written agreement, the de- 
fendant, in consideration of the plaintiff's continuing M. as such tenant, gave to 
the plaintiff a guaranty for ‘‘the rent of the L. farm, in the occupation of M.” 
The plaintiff afterwards gave M. notice to quit, but withdrew it before the expi- 
ration of the current year. Next year the rent was in arrear, and the plaintiff 
brought suit on the guaranty. Held, that the old tenancy was determined by the 
notice to quit; that the guaranty applied only to the tenancy in existence when 
it was given; and that the defendant was not liable. — Tayleur v. Wildin, Law 
Rep. 3 Ex. 303. 

_3. By a lease of a house and grounds, the landlord undertook to keep the 
premises in repair, and to pay all taxes and charges payable in respect to the prem- 
ises. In the grounds was a piece of ornamental water, in which, during the 
tenancy, an accumulation of mud caused a nuisance to the tenant and to the pub- 
lic. The tenant being summoned under the Nuisances Removal Act, 1855, 
employed a contractor to clear the water to the satisfaction of the inspector of 
nuisances. Afterwards, an order was made on him to abate the nuisance. The 
whole of the mud was cleared out, under the contract, part before and part after 
the date of the order. Held (1), that the laridlord was not, under his agreement 
to repair, bound to cleanse the water; (2) that no charge on the premises, in 
respect to any part of the work done, had been created by the proceedings under 
the Nuisances Removal Act. — Bird v. Elwes, Law Rep. 3 Ex. 225. 

4. In a lease, the lessee covenanted not to assign without license, and the 
lessor covenanted not to withhold his license unreasonably or vexatiously. The 
lessee contracted to assign his lease to the plaintiff, ‘* subject to the landlord's 
approval.” The lessor refused to give his license, not from any objection to the 
proposed assignee, but because he wished to buy up the lease for the purpose of 
rebuilding. The lessee, having failed to obtain the license, surrendered the lease 
to the lessor for the same price for which he had agreed with the plaintiff. Ina 
bill by the plaintiff against lessor and lessee for specific performance of the con- 
tract to assign: held, that the lessee was not bound to take legal proceedings to 
oblige the lessor to give his license, and that, having used all reasonable efforts 
to induce the lessor to consent, he was at liberty to consider the contract at an 
end, and to make his own terms with the lessor. Whether the lessor’s refusal 
was unreasonable or vexatious, guere.— Lehmann v. McArthur, Law Rep. 3 
Ch. 496. 

See Fraups, Stature or, 1. 


Lease. — See LANDLORD AND TENANT. 


Legacy. —See Devisr; Herrtoom; Legacy Dury; Next or Kin; Power, 
2; Revocation or Trust; Vestep 
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Leoacy Duty. 


A testator gave several legacies, and directed that ‘‘all the legacies and be- 
quests” by his will given should be paid, free of duty, and he devised his residu- 
ary real estate to A. for life, and afterwards, on trust, for sale. eld, that the 
proceeds of the real estate were not included in the words, ** legacies and be- 
quests,” and that therefore the legacy duty payable on such proceeds was not 
payable out of the personal estate. — White v. Lake, Law Rep. 6 Eq. 188. 

Licensr. —See LANDLORD AND TENANT, 4. 


Marriace.—See Divorce, 2. 


MarriaGe SETTLEMENT. 

A marriage settlement contained a covenant to settle on the trusts of the settle- 
ment all the estate which the wife was, at the date of the settlement, or should 
during the coverture become, seised or possessed of, or entitled to at law or in 
equity. At the time of the deed, and during the whole time of the coverture, 
the wife was entitled to an estate tail in remainder after other estates tail. Held, 
that it was not within the covenant.— Dering v. Kynaston, Law Rep. 6 Eq. 210. 

See Power, 2. : 

Marrirep Woman. —See Huspanp anp WIFE. 
Master. —See Freicut, 2; Suir, 2, 3. 


MasTEeR AND SERVANT. 

The defendant was engaged in constructing a sewer, and employed men, with 
horses and carts. The men were allowed an hour for dinner, but were directed 
not to go home or to leave their harses. One of the men, however, went home, 
about a quarter of a mile out of the direct line of his work, to dinner, and left 
his horse unattended in the street before his door. The horse ran away, and 
injured the plaintiff's fence. Held, that the jury were justified in finding that 
the man was acting within the scope of his employment.— Whatman v. Pearson, 
Law Rep. 3 C. P. 422. 

MISREPRESENTATION. 

It is not sufficient, in a bill praying to be relieved from a contract for shares 
in a company on the ground of its being induced by misrepresentation in a pro- 
spectus, to allege generally that the prospectus contained false statements, by 
which the plaintiff was deceived and drawn into the contract; but the precise 
misrepresentation must be distinctly stated, and also that it formed a material 
inducement to the plaintiff to take shares. — Hallows v. Fernie, Law Rep. 3 Ch. 
467. 

MorrGaGce.— See Fixtures; Foreign Court; Freicut, 1; Priorrry, 2-5; 
Sur, 2. 
Necessartes.— See Huspanp anp Wire, 1. 
Neoucence.—See Action; Master anp Servant; Ramway, 1; Sump, 1. 


Next or Kin. 


A testator gave a legacy to A. for life, and, in default of issue, to ‘‘ her next 
of kin in blood, as if she had died unmarried.” A. died without issue. Held, 
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that the only surviving sister of A. was entitled to the legacy, in exclusion of 
children of deceased brothers and sisters; for that the words, ‘‘as if she had died 
unmarried,” did not point to the mode of distribution in cases of intestacy, and 
that, therefore, ‘* next of kin” meant nearest relations, and not persons entitled 
as next of kin under the Statute of Distributions. — Halton v. Foster, Law Rep. 
3 Ch. 505. 
Norice. — See LanpLorp anp TENANT, 1, 2; Priorrry, 1. 
Nuisance. —See Way, 2. 
Nu or MarriaGe.—See Divorce, 2. 

PaRENT AND CuILp.— See HusBanp anp WIFE, 1. 
Parot Evipence.— See Fraups, Stature or, 1. 
Parties. —See Huspanp anp Wire, 3; Way, 2. 


PARTNERSHIP. 


The plaintiff, being entitled to a fund in court, gave the firm of solicitors who 
had acted for him in the matter a joint and several power of attorney to receive 
the money. The plaintiff sent the power to B., one of the firm, who, under it, 
received the money, signed the receipt in his own name, paid the money into his 
private bank account, and soon afterwards absconded with it. The letters on 
the subject of the power and the cost of stamping it were charged in the bill of 
costs of the firm. Ona bill seeking to make S., the other partner, liable to repay 
the money, but not praying an account, held (1), that there was jurisdiction at 
equity ; (2) and that S. was liable for repayment of the amount, with interest. — 
St. Aubyn v. Smart, Law Rep. 3 Ch. 646. 

Part-OWNER. — See Sur, 2. 
Pawn. — See 1. 


Preaping. —See Action, 1. 


PLEDGE. 


1. A.,.a holder of scrip certificates for shares, borrowed money of the defend- 
ant, and deposited with him the certificates as security. He afterwards became 
bankrupt, and the defendant, without demand and without notice, sold the shares 
to repay himself. A.’s assignee, without making any tender of the amount of the 
debt, brought trover to recover the value of the shares. Held, that, even assum- 
ing the sale to be wrongful, the right to possession was not by the sale revested 
in the plaintiff, and that he could not maintain trover either for the value of the 
shares or for nominal damages. — (Exch. Ch.) Halliday v. Holgate, Law Rep. 
3 Ex. 299. 

2. A., a stock broker, borrowed, on behalf of the plaintiff, a sum of money 
for three months, from the defendant, also a stock broker, on the security of cer- 
tain railroad stock which was transferred by the plaintiff into the name of the 
defendant. At the end of the three months, the plaintiff repaid the loan; and 
the defendant, who had sold the plaintiff's stock, purchased other stock and 
retransferred a similar amount to the plaintiff. The plaintiff claimed to be 
entitled to the amount of profit that the defendant had made. Held (i), that the 
plaintiff could sue as principal; (2) that the defendant was not justified, either 
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by law or by the custom of the stock exchange, in parting with the security, but 
was bound to restore the identical stock pledged; and that ‘the plaintiff was 
entitled to recover the profit made by the defendant. — Langton v. Waite, Law 
Rep. 6 Eq. 165. 


Power. 


1. A power for setting up children in business does not justify trustees in 
making advances to a married daughter for the purpose of paying her husband’s 
debts. But an advancement for setting up a married daughter in the farming 
business, her husband covenanting that the business should be for her separate 
use, is a good execution of the power. — Talbot v. Marshfield, Law Rep. 3 Ch. 
622. 

2. A testatrix, having a general power of appointment over personal property, 
by her will, made after the Wills Act, directed her executor to pay her debts 
and funeral expenses out of her personal estate; she then gave several pecu- 
niary legacies, with a direction that they should abate ratably, if, after payment 
of her debts and funeral expenses, there should not be sufficient to pay them in 
full; and she gave the residue of her estate to certain persons. Held, that the 
will was an execution of the power in favor of the executor, for the purpose of 
paying the testatrix’s debts, funeral expenses, and legacies, and that only what 
remained, after making those payments, passed by the residuary bequest. — Wil- 
day v. Barnett, Law Rep. 6 Eq. 193. 

, 3. By a marriage settlement, reciting only the intended marriage, and that 
the wife’s property should be settled to the uses after mentioned, her freeholds 
were conveyed to her use for life, remainder to the husband for life, remainder 
to such uses as the wife should appoint, and, in default of appointment, to uses 
in favor of the issue of the marriage. The wife covenanted to surrender her 
copyholds ‘to the uses hereinbefore expressed” concerning the freeholds. Held, 
that the power of appointment was general, and could not be restricted to a 
power to appoint to issue, and that the covenant made the copyholds subject in 
equity to the same power of appointment as the freeholds, though powers were 
not expressly referred to in the covenant.— Minton v. Kirwood, Law Rep. 3 
Ch. 614. 

See Revocation or WI11, 1. 


Practrice.—See AppeaL; INTERROGATORIES, 2. 


PRESCRIPTION. 


1. From 1808 to 1854, the fee paid on a marriage in a certain church was 
almost uniformly 13s. There was no evidence before 1808. On a special case, 
in which the court were at liberty to draw inferences of fact: held, that the 
amount of the fee, being so great that it could not have existed in the time of 
Richard I., was sufficient to rebut the presumption, from modern enjoyment, 
that the fee had an immemorial legal existence (KratinG, J., dissentiente).— 
(Exch. Ch.), Bryant v. Foot, Law Rep. 3 Q. B. 497. 

2. A claim by prescription to a toll in a market of 1s. on every wagon may be 
sustained as a claim to a reasonable toll, which might vary in amount with the 
value of money. — (Exch. Ch. reversing the decision of the Queen’s Bench), Law- 
rence v. Hitch, Law Rep. 3 Q. B. 521. 
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Principat anp AGEeNT.—See LanpLorp TENANT, 1; MasTER aND 
Servant; PLepGE, 2; 3. 


PrincipaL aND SurETy.—See LanpLorp aNnp Tenant, 2. 


Priority. 


1. A trustee, a solicitor, saw in a newspaper the notice of a petition in insol- 
vency by his cestui que trust, and acted on the information. //e/d, under the 
circumstances, that a subsequent assignee of the cestui que trust, who had given 
to the trustee formal notice of the assignment to him, did not thereby acquire 
priority over the assignee in insolvency, who did not give formal notice till after- 
wards. — Lloyd v. Banks, Law Rep. 3 Ch. 458. 

2. A. having made a mortgage to B., and a subsequent equitable charge in 
favor of the plaintiff, requested the defendants to pay off the first mortgage. 
This was done, a discharge by B. was indorsed on the first mortgage, and the 
title deeds handed to the defendants, and A. at the same time executed a mort- 
gage to the defendants, who had no notice of the plaintiff's charge. Held, that the 
defendants had the better equity, and therefore that the rule, Qui prior est tem- 
pore potior est jure, did not apply, but that the defendants could not tack a 
further advance which they had made at the time of paying off the first mortgage, 
and which was included in the mortgage to them. — Pease v. Jackson, Law Rep. 
3 Ch. 576. 

3. A trustee of funds, invested in a mortgage in his name, deposited the deeds, 
without notice of the trust, to secure an advance to himself. Held, that the 
cestuis que trust were entitled to priority over the equitable mortgagee, and to 
delivery up of the deeds. — Newton v. Newton, Law Rep. 6 Eq. 135. 

4. A ship owner, having mortgaged the ship to T., subsequently effected a 
charter party on her, the freight to be paid ‘‘ on unloading and right delivery of 
the cargo, as customary,” and ‘ freight to be collected by the charterers.” Dur- 
ing the.voyage, the owner assigned the freight under this charter party to B. 
The ship arrived, and most of the cargo, which was a general one, was delivered 
to the consignees ; but, before the whole had been delivered, T. took possession. 
Held, that T., having taken possession before any freight had become payable 
from the charterers to the owners, was entitled to the freight, in priority to B.— 
Brown v. Tanner, Law Rep. 3 Ch. 597. 

5. The owner of a ship mortgaged it to G., who transferred it to W. by way 
of submortgage; both the mortgage and the transfer were registered. In 
March, 1865, G. paid off W.’s submortgage, but the mortgage was not re- 
transferred. In May, 1865, the mortgagor gave G. another mortgage to secure 
an amount which included the money due on the original mortgage, and this 
mortgage was registered. In October, 1865, the second mortgage was trans- 
ferred to B. In March, 1866, G. agreed that W., who had no notice of the 
transfer to B., should hold the original mortgage, to secure an account current 
between them, and in July, 1866, B. registered his transfer. Held, that as W. 
became,’ in March, 1865, a trustee of the original mortgage for G., and as the 
money secured by it was included in the subsequent mortgage which was trans- 
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ferred to B. before the new agreement with W., B. had priority over W.— Bell 
v. Blyth, Law Rep. 6 Eq. 201. 


Promissory Nore.— See ALTERATION; DiscCHARGE. 


1, A railway company are bound to take every reasonable care to prevent 
danger to their passengers from cattle coming on to the line, but they are not 
bound to maintain fences sufficient to keep the cattle off the line under all cireum- 
stances. — Buxton v. N.E. Railway Co., Law Rep. 3 Q. B. 549. 

2. Where a railway company have diverted a road, ultra vires, but with a bona 
Jide view to the convenience of the public, a court of equity will not compel 
them to replace the road, if the result will be to cause greater inconvenience to 
the public or to the complaining section of the public. In such a case, an in- 
formation was dismissed, but without prejudice to a proceeding at law. — Attom 
ney General v. Ely, &c., Railway Co., Law Rep. 6 Eq. 106. 

See Action, 2; Utrra Vires. 

Remarnper. — See Devise. 
Repeat or Sratrure.—See Statute, Repeat or. 
Res Apsupicata. —See Divorces, 1. 


REvocaTION OF WILL. 

1. A testator, having a power to charge certain land with £7,000, to be 
divided among his children as he should appoint, and, in default, among them 
equally, by his will charged the land with the £7,000, and directed that £4,000, 
part thereof, should be paid to his son, and the remainder to his three daughters 
equally. By a codicil, he revoked this charge, and charged the same land with 
£7,000, to be paid to his son alone. Held, that, though the appointment by the 
codicil was invalid, the revocation took effect.— Quinn v. Butler, Law Rep. 6 
Eq. 225. 

2. A testatrix gave to A., for life, the interest of £300, or thereabouts, in- 
vested by her in a certain company, and the interest of £200; and, after A.’s 
death, she gave the ‘* said principal sum of £500” to A.’s children, and directed, 
if her personal estate proved insufficient for the payment of legacies, that the 
deficiency should be made up out of her real estate. By a codicil, she gave 
**all her personal estate” to B. Held, that the whole personal estate passed by 
the codicil; that the legacy of £300 was specific, and was revoked ; but that the 
legacy of £200 remained charged on the real estate. — Kermode vy. Macdonald, 
Law Rep. 3 Ch. 584. 


Sate. — See Company, 4; Fraups, STaTuTe or, 2. 


Servant. —See MasTeER aND SERVANT. 
Set-orr.— See Bankruptcy, 2. 


Sar. 

1. The provision in the 17 & 18 Vict. c. 104, § 299, that a loss arising from 
the non-observance by a ship of the rules laid down in the act, shall be deemed 
to have been occasioned by the wilful default of the person in charge of the deck, 
does not render an unintentional breach of the rules, barratry. 
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A collision arising from the negligence of the crew is not damage of the seas, 
within the meaning of an exception in a bill of lading. 

Therefore, where a ship owner, by bill of lading, undertook to deliver goods 
safely, ‘* barratry of master or mariners, accidents or damage of the seas or navi- 
gation excepted,” and the ship came into collision with another by violating the 
rules of the above act, and sank, the ship owner was held liable for the loss of the 
goods. — Grill v. General Iron-Screw Collier Co. (Exch. Ch.) Law Rep. 3 C. P. 476. 

2. The master’s lien, under 24 Vict. c. 10, on the freight for his wages and 
disbursements, in priority to the claims of a mortgagee, is not affected by his 
being part owner of the vessel. 

In a suit against ship and freight by a master, for disbursements, in priority 
to mortgagees in possession, the following items were allowed: (1) For to- 
bacco and slops supplied to seamen who had deserted, notwithstanding the mas- 
ter may have made a small profit on them; (2) for some amounts which had 
not been paid, no order for the payment to be made till the master gave satis- 
factory evidence that the amounts had been paid; (3) for a bill of exchange, 
drawn by the master, which had been dishonored, though he had received no 
notice of the dishonor. — The Feronia, Law Rep. 2 Adm. & Ecce. 65. 

3. Ship owners entered into a charter party, by which it was provided that the 
master should be appointed by them, be under their control, and be dismissed 
by them, but that his wages should be paid by the charterer, and also that the 
master should act as supervisor of the repairs and fittings of the ship. Held, that 
they were liable for necessaries supplied to the ship by the master’s order. — 
The Great Eastern, Law Rep. 2 Adm. & Ece. 88. 

See Foreign Court; Freigur; GreneraL AVERAGE; INSURANCE; PRrI- 
ority; SratuTE, Repeat OF; STOPPAGE IN TRANSITU. 


Souiciror. — See ATTORNEY; PARTNERSHIP. 


SpeciFic PERFORMANCE. 


1. An agreement for renewal of a lease provided for the tenant doing certain 
specified works, and ‘‘ other works,” on the property, and estimated the expense 
at from £150 to £200. The specified works were such as must evidently cost 
nearly that sum. //eld, that there was no such uncertainty as to prevent specific 
performance. — Baumann v. James, Law Rep. 3 Ch. 508. 

2. A. agreed in writing with B., to transfer to him the unexpired term of a 
lease held by A. of land and houses at S., and to build or finish certain houses 
thereon; to proceed with the building at once; and to consult B.’s wishes in 
building the houses then in progress, and in building other houses not then com- 
menced. B. agreed to take the term, and to pay a certain rent. Both parties 
agreed that a proper contract should be drawn for their mutual execution, by a 
certain solicitor. No such contract, however, was executed. Possession was 


given, and the buildings altered by A. at B.’s instance. //eld, having regard to | 


surrounding circumstances, and to a part performance by A., that the agreement 
was not so vague but that specific performance ought to be decreed at the suit 
of A.— Oxford v. Provand, Law Rep. 2 P. C. 135. 

See Company, 4; Fraups, Statute or, 2; LANDLORD aNnD TENANT, 4. 


SratTuTe oF Fraups. — See Fravups, STatTuTE oF. 
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Srature, Reprar or. 

The Merchant Shipping Act, 1854, provides that no ship owner shall be an- 
swerable for any damage occasioned by the fault of a pilot, where the employ- 
ment of such pilot is compulsory. A subsequent act, passed in 1857, provides 
that the owner of any ship navigating the Thames shall be answerable for all 
damages done by the ship, or by any of the boatmen or other persons belonging 
to or employed about the same, to any of the property of the Thames conserva- 
tors, and that the boatmen or other persons so offending shall be answerable for 
and shall repay all such damages to the ship owner. Held, that the general enact- 
ment in the later statute did not repeal the particular enactment in the earlier 
statute. — Conservators of the Thames v. Hall, Law Rep. 3 C. P. 415. 


SrorppaGe iN TRaNsITU. 

A., in Sweden, agreed to sell goods to B., in London; B. chartered a ship to 
fetch the goods, and insured them. The goods were damaged during the voyage, 
and, before they arrived in England, B. had failed, and A. thereupon had given 
notice of stoppage in transitu. Held, that A. was entitled, as against the other 
creditors of B., to the proceeds of the sale of the goods, but not to money paid 
for the damage by the insurers.— Berndtson v. Strang, Law Rep. 3 Ch. 588. 

See Freiaur, 2. 


Surery. — See LanpLorp TENANT, 2. 
Tat, Estate 1x. — See MarriaGe SETTLEMENT. 
Trover. —See PLepGE, 1. 


Trust. 

A testator gave £2,500, bank annuities, to trustees, on trust to pay his debts, 
if his ready money was insufficient, and to hold the residue on trust to pay the 
dividends to his wife during her life, and, after her death, to sell the fund and 
also his household furniture, and out of the proceeds and of all other his per- 
sonal estate to pay seven legacies, amounting to £1,075, and to pay the residue 
to A. The testator died in 1832, and his estate was administered, and no part 
of the £2,300 bank annuities being required for payment of debts, the whole was 
transferred into the names of the trustees. Both trustees died, and the adminis- 
trator of the survivor embezzled the greater part of the fund, so that only £716 
were forthcoming. The widow died in 1862. Held, that, there having been no 
consent of the legatees to the special appropriation of the fund, the residuary 
legatee could take nothing till all the pecuniary legatees had been paid. — Baker 
v. Farmer, Law Rep. 3 Ch. 537. 

See Company, 2, 3; Power, 1; Priorrry, 1, 3. 


VirEs. 


A railway company has no power to use its funds to prosecute a suit not insti- 
tuted by it; and a court of equity will, at the instance of a shareholder, restrain 
it from doing so, without going into the question whether the suit is or is not for 
the benefit of the company.— Kernaghan v. Williams, Law Rep. 6 Eq. 228. 

See 2. 


Purcnaser or Reat Estate. —See Fraups, Statute or, 2. 
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Vestep INTEREST. 

A gift to all the children of A., ‘‘now or hereafter to be born, who shall attain 
twenty-one,” was followed by a power of advancement out of the ‘‘ vested or pre- 
sumptive share” of any object of the gift. 7eld, that the class of children to take 
was not ascertained when the eldest attained twenty-one (Bateman v. Gray, 
29 Beav. 447, reversed).— Bateman v. Gray, Law Rep. 6 Eq. 215. 


Way. 

1. The mere non-user of a way for thirty years does not, in the absence of the 
acquisition of rights by other parties in consequence of it, amount to an aban- 
donment.— Cook v. Mayor, &c., of Bath, Law Rep. 6 Eq. 177. 

2. Ifa plaintiff has suffered a particular injury from the obstruction of a pub- 
lic way, a bill for an injunction will lie, and the attorney general need not be 
made a party.—Jbid. 
Wut.—See Devise; Herrtoom; Lecacy Dury; Next or Kin; Power, 2; 

Revocation or Witt; Trust; Vestep INTEREST. 
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284 CASES IN THE UNITED STATES SUPREME COURT. 


DIGEST OF CASES DECIDED IN THE SUPREME COURT 
OF THE UNITED STATES, 


December TERM, 1867. 


Act or CoNnGREsS. 


Evidence of the year in which an act was signed ‘‘ Approved, December 24. 
Abraham Lincoln,” is admissible. — Gardner v. The Collector, 6 Wallace, 499, 


ApmiraLty.— See BiockapE; CoLiision; ConriscaTion, 1; JURISDICTION, 
2,8; PreapinG anp Practice, 12, 13; Prize. 


ALIEN. 


Until office found, an alien may hold land against all but the sovereign. His 
naturalization is a waiver of forfeiture of lands previously held by him. — Oster- 
man v. Baldwin, 6 Wallace, 116. 


ALTERATION OF INSTRUMENT. —See Brits anp Nores, 1. 
Amnesty. — See ConFIscaTION, 2, 3. 


AppraL. —See ConriscaTion, 1; Court or Crarms, 1; Hapras Corpus; 
JURISDICTION, 7; PLEADING AND Practice, 2, 3. 


Assumpsit. —See Jornt ConTRACTOR. 
Atrrorney. —See EvimEnce, 1. 


BaILMENT. 


D. gratuitously made to a third party a loan of T.’s money, secured by a 
mortgage, which D. did not have recorded, but which was in T.’s hands long 
before a second mortgage was recorded. Held, that D. was not liable to T.— 
Turton v. Dufief, 6 Wallace, 420. 

Bank.— See ConstituTionaL Law, 3-5; Corporation. 
or Excerrions.—See PLeapInG anp Practice, 1. 
Bu or Sarte.—See Lien, 1. 


Brits anp Notes. 


1. An erasure and change of the date of a note, delaying the time of payment, 
by one of two makers before parting with it, but after the signature, and without 
the knowledge of the other, a surety, discharges the latter.— Wood v. Steele, 6 
Wallace, 80. 

2. The payee of several Louisiana notes, secured by mortgage, indorsed one 
of them in blank, and intrusted it to a bank for collection. Plaintiff bought it 
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when overdue and dishonored. The proceeds of the mortgage did not pay the 
other notes. Held, that plaintiff could not charge said proceeds in the payee’s 
hands. — Foley v. Smith, 6 Wallace, 492. 


BLockaDE. 


1. Liability of a vessel for a breach of blockade ends with the return voyage. 
A vessel which there were strong grounds to suspect, restored to the Lairds for 
want of legal proof.— The Wren, 6 Wallace, 582. 

2. A vessel was condemned for intended breach of blockade on the facts. It 
was doubtful whether she was captured in neutral waters. Semble, if she were, 
that would not be a ground for the owners to claim restitution. — The Adela, 6 
Wallace, 266. 

3. A neutral vessel was cleared from Vera Cruz to New Orleans, but was cap- 
tured out of its course in a position to go to Galveston, then blockaded. Resti- 
tution was decreed on the facts (heavy weather). — The Sea Witch, 6 Wallace, 
242. 

Bonp. — See Mortaace, 1, 2. 
Brince. —See Jurispicrion, 2. 


BurDEN oF Proor.—See Evipence, 1. 


CALIFORNIA. 


1. A grant of land in Upper California, by a Mexican governor, dated before 


Julf 7, 1846, held to have been made after that date, and therefore void. — 
Stearns v. United States, 6 Wallace, 589. 

2. A military governor had not power to grant lands. 

Flats below high-water mark pass to a State on her admission to the Union. 

Under the California Water-lot Act of 1851, a deed to S. F. is prima facie 
evidence of a confirmation by the ayuntamiento. 

Duplicates of deeds, folded up, indorsed, and kept in bundles, are ‘* books” 
within said act; they being capable of being bound, and afterwards, being, in 
fact, bound. — Mumford v. Wardwell, 6 Wallace, 423. 

3. A so called appeal from the Board of Land Commissioners in California is 
a new suit, and opens the whole case. 

The United States appealed from a decree of the Circuit Court, reserving to 
them land previously ‘‘ reserved or dedicated to public uses by the United 
States.” Held, that, so far as the decree was in favor of the appellants, it was 
final. 

The land in question was reserved for public uses, by the President. Semble, 
he had authority ; but, if not, held, that the title of the pueblo of S. F., not hav- 
ing been completed by assignment, was subservient to that of the United States. 
— Grisar v. McDowell, 6 Wallace, 363. 

See Lizn, 3. 


Capture. —See Lien, 2. 
Carrier. — See EvipENce, 2. 
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Cases FoLtLowep or DENIED. 


1. The decision of Gaines v. Hennen, 24 How. 553, affirmed, on a reconsidera- 
tion of the facts (Grier, Swayne, and Miter, JJ., dissenting). — Gaines vy, 
New Orleans, 6 Wallace, 642. See Gaines v. De La Croix, ib. 719. 

2. An order of sale, under a New York special Act of March 29, 1816, and 
preceding acts, held to be valid; also, to have been determined, by necessary 
intendment, in Clarke v. Van Surlay, 15 Wendell, 447, and Towle v. Forney, 14 
N.Y. 426. 

Suydam v. Williamson, 24 How. 427, declaring acts discharging certain trus- 
tees at their own request, and substituting another, to be constitutional, affirmed. 
— Williamson v. Suydam, 6 Wallace, 723. 


3. Sheehy v. Mandeville, 6 Cranch, 253, denied in Mason v. Eldred, 6 Wallace, 
231. 


See Jorst Depror. 
Curarity.—See WILL. 
Circuit Court. —See ConriscaTion, 1; Parririon. 
Cuiams, Court or.—See Court or CLarms. 


COLLISION. 


1. The usual path of steamers ascending the Hudson is east of the centre of 
the channel. A steamer came up on the west side, and ran into a descending 
, boat. Held, that the steamer was liable. 

Objections to the amount of damages overruled, the commissioner's report in 
the District Court not having been excepted to. — The Vanderbilt, 6 Wallace, 
225. 

2. A case of collision between a river propeller and schooner decided against 
the propeller on the facts (want of proper lookout, slowing instead of stopping, 
&c., although the schooner displayed no lights).— Zhe Hypodame, 6 Wallace, 
216. 


Company. — See CorporatTION. 
ConpitTion.— See Insurance, 2. 
CoNnFEDERATE States. —See Insurance, 1. 


CONFISCATION. 


1. Under the Act of Aug. 6, 1861, the Circuit Courts have jurisdiction of pro- — 
ceedings instituted there for the confiscation of land. The proceedings in this 
case having been according to the course of admiralty, an appeal was allowed (by 
-a majority of the court) only to direct a new trial, with a jury, &c., as in cases 
of seizure upon land. — Union Insurance Co. v. United States, 6 Wallace, 759; 
Armstrong's Foundry, ib. 766; St. Louis Street Foundry, ib. 770. See United 
States v. Hart, ib. 770, 772. 

2. A full pardon granted, accepted, and its conditions complied with by the 
owner of property libelled under the Act of Aug. 6, 1861, relieves him of so much 
of the forfeiture as would have accrued to the United States (MutueEr, J., dis- 
senting). — Armstrong’s Foundry, 6 Wallace, 766. 
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3. Semble, so the President’s Amnesty of Dec. 8, 1863.— St. Louis Street 
Foundry, 6 Wallace, 770. 


Conriict OF FepERaL State AUTHORITY. 

Under Iowa laws, the way of paying certain county bonds was for the commis- 
sioners to levy a tax, which was voted at the time of issuing said bonds. Judg- 
ment was recovered on such bonds, and nulla bona returned to the execution. 
Thereupon the State court, holding said bonds void (as issued in aid of a rail- 
road, the statute only allowing aid to ‘‘ any road”), enjoined the commissioners 
from levying the tax. Held, that a mandamus might be issued by the Circuit 
Court, and that the previous injunction was no answer to it (Cuaser, C.J., GRIER, 
and Mitter, JJ., dissenting).— Riggs v. Johnson County, 6 Wallace, 166; 
Webber v. Lee County, ib. 210; United States v. Council of Keokuk, ib. 514, 518. 

ConsIDERATION. — See Sag, 2. 


ConsTiTUTIONAL Law. 


1. A State law, entitling the master and wardens of the port of New Orleans 
to five dollars, whether called on to perform any service or not, for every vessel 
arriving in that port, is unconstitutional. — Steamship Co. v. Portwardens, 6 
Wallace, 31. 

2. A State law, enacting that a tax of one dollar on every person leaving the 
State by any vehicle employed in the business of transporting passengers for hire 
should be paid by the proprietors, &c., so engaged, is unconstitutional. — Crar- 
dall v. State of Nevada, 6 Wallace, 35. 

3. A tax on savings banks of ‘‘a sum equal to three-fourths of one per cent 
on the total amount of deposits” in the same, is a tax on the franchise, and not 
on property, and valid, although part of such deposits are invested in United 
States securities exempted from State taxation (Cuasr, C.J., Grier, and Mit- 
LER, JJ., dissenting). — Society for Savings v. Coite,6 Wallace, 594; Provident 
Institution v. Massachusetts, ib. 611; Hamilton Company v. Massachusetts, ib. 
632. 

4. So a tax on the ‘‘ excess of the market value of all the capital stock” of a 
corporation ‘over the value of its real estate and machinery” (Cuase, C.J., 
Grier and Miter, JJ., dissenting). — Hamilton Company v. Massachusetts, 6 
Wallace, 632. 

5. A decision, that such a tax is a tax on a franchise, and valid under the 
State Constitution, in a case not re-examinable here, is binding on this court. — 
Provident Institution v. Massachusetts, 6 Wallace, 611; Hamilton Company v. 
Massachusetts, ib. 632. 

6. The Acts of March 8, 1863, and of May 11, 1866, so far as they allow the 
removal of cases from the State to the United States courts, are constitutional. 
— The Mayor v. Cooper, 6 Wallace, 247. 

See Act or Concress; Cases FoLLowep or DENIED, 2; JURISDICTION, 1. 


ConrTRACT. 


That a river embankment is not built for Government by the day named, does 
not authorize it to use the same as a roadway, and to compel the contractor to 
dump loose earth into the current. 
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Payment being by the cubic yard, the loss of extra embankment, made neces- 
sary by the settling of the batture beneath, falls on Government. 

The work was to be done ** at such places as shall be directed by the” Govern- 
ment engineer. Quq@re, on whom loss by shrinkage, and the action of the cur- 
rent, fell. — Clark v. United States, 6 Wallace, 543. 

See Contract. 


Conversion.—See Sa eg, 1. 


CorRPORATION. 


R. was appointed trustee of a bank deprived of its charter on quo warranto 
to collect debts due the same, and apply the proceeds in payment of debts of 
said bank. After R. had paid said debts, he was ordered to pay the surplus to 
F., as receiver for the stockholders, which he did, including notes of L. given to 
R. for a debt due said bank. Held, that L.’s debt was not extinguished by the 
forfeiture of the bank’s charter, and that F. could sue in R.’s name. — Lum v. 
Robertson, 6 Wallace, 277. 

See ConstiruTionaL Law, 3-5. 


Costs. 


When a case is remanded from a court for want of jurisdiction, costs in said 
court cannot be decreed. — The Mayor v. Cooper, 6 Wallace, 247. 


Court oF CLaIMs. 


1. Under the act of March 3, 1863, § 5, the right of either party to appeal 
from a judgment of the Court of Claims to the Supreme Court of the United 


States is absolute. 

By the third rule of the Supreme Court on the subject, the limitation of time 
ceases to run after a sufficient indication of intent to exercise said right, although 
the appeal be not completed by the finding of the facts, &c., and by its allow- 
ance by the Court of Claims till afterwards. 

An appeal may be taken by filing an application for its allowance with the 
clerk, either in session, recess, or vacation. 

A finding set out the evidence in extenso, without determining the conclusions 
established by the same, as required by the rules of the Supreme Court. The 
case was remanded without dismissal. 

A finding that an allegation of fraud is not sustained by the evidence without 
setting out the evidence, is of the character required by the rules. — United 
States v. Adams, 6 Wallace, 101. 

2. After a claim to a military bounty land warrant had been rejected by the 
Commissioner of Pensions and Secretary of the Interior, the Court of Claims 
decreed that the claimant recover such a warrant. Held, that, by act of March 
8, 1863, § 7, it could only give judgments for money. The cause was afterwards 
re-instated on motion of the United States under the act of March 3, 1863, § 5. 
— United States v. Alire, 6 Wallace, 573. 

CrepiTor. —See Fravp, 1. 
CrimmnaL Law.—See EMBEZZLEMENT. 


Cross Birt. — See Jurispiction, 3. 
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Damaces. — See Coxiston, 1; Error, 3; Evipenor, 1; Jupiciar Saxe, 1; 
OrrIce. 
Descent. — See REMAINDER. 
Devise. —See RemarnpER; WILL. 
District or Cotumpia.—See Error, 2; Manpamus. 


EMBEZZLEMENT. 


A clerk in the Assistant Treasurer's office is liable to indictment for embezzle- 
ment, under the Act of Aug. 6, 1846, § 16, as an “ officer” or ‘‘ person” *‘ charged 
with the safe keeping of the public moneys.” (Miter, Grier, and Frevp, JJ., 
dissenting.) 

He is not so liable under the act of June 14, 1866, § 3, which, after declaring 
certain acts by ‘‘ any banker, broker, or other person not an authorized depos- 
itary of the public moneys,” embezzlement, only imposes a penalty on such acts 
by officers of banks and banking associations. — United States v. Hartwell, 
6 Wallace, 385. 


Equiry. — See Jurispiction, 1, 3-5; Partition; PLEADING AND PRacrIcE, 
10, 11; Saxe, 2. 


Error. 


1. A writ of error lies to a decision of a State court adverse to a title claimed 
under the Act of Sept. 27, 1850. 

The sureties to the bond for prosecution being sworn to their sufficiency by 
the judge who signed the citation, and on the same day, his approval of their 
bond may be inferred. — Silver v. Ladd, 6 Wallace, 440. 

2. Awrit of error to the Supreme Court of the District of Columbia not 
having been sealed until eleven days after rendering the judgment complained 
of, and the citation not served before the return day of the writ, a supersedeas was 
denied. — Washington v. Dennison, 6 Wallace, 495. 

3. A writ of error having been sued out merely for delay, the judgment below 
was affirmed with ten per cent damages on its amount. — Prentice v. Pickersgill, 
6 Wallace, 511; Chicago City R. Co. v. Bour, ib. 513. 


See Manpamus; PLEapInG anp Practice, 4-7. 


EVIDENCE. 


1. If land sold in satisfaction of a decree of foreclosure is purchased in the 
name of the mortgagee by her attorney, the burden of proof is on the mortgagor 
seeking to affirm the sale. In this case, the attorney's authority was not proved. 

A motion for a resale may be determined on ex parte affidavits. — Savery v. 
Sypher, 6 Wallace, 157. 

2. In an action against the owner of a steamboat for not carrying plaintiff 
according to contract, under an allegation that thereby the plaintiff was ‘‘ sub- 
jected to great inconvenience and injury,” evidence that plaintiff was made 
ill by defendant’s failure to furnish him sufficient bed-clothing is admissible. 

VOL. III. 19 
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But if not, not being objected to until the request for instructions when the case + 
was in, it could not be then. — Roberts v. Graham, 6 Wallace, 578. 

See Acr or ConGress; Catirornia, 2; Court or 1; Jornr Con- 
TRACTOR; Purser; Tenant ry Common; Verpicr, 1. 


Exceptions, Britt or. — See PLEADING AND Practice, 1. 


EXEcurION. 

A bill showing that complainants had no title was dismissed. 

Semble, a bona fide assignee of a judgment against joint-tortfeasors is not 
barred from levying against certain of defendants by a secret agreement of his 
} assignor with them, previous to said judgment, that if they would not resist the 
suit he would not levy on their property. — Selz v. Unna, 6 Wallace, 327. 


Forrerrure. — See Corporation. 


Fravp. 
a 1. Land was conveyed, by a deed without reservations, for a valuable con- 
} sideration, part of which was a parol agreement that the vendor might use said 
land for a year free of rent, which he did. Held, that the conveyance was void 
as to creditors. — Lukins v. Aird, 6 Wallace, 78. 

2. A sale of a mortgaged railroad set aside for fraud on the facts. Among 
other things, the notice of sale set forth that the mortgage debt was $2,000,000, 
and that $70,000 interest was due; it being in fact less than $200,000 (MILLER, 
J., dissenting). —James vy. Railroad Co., 6 Wallace, 752. 

See Court or 1; PLeapinG anp Practice, 11; Sats, 2. 
GENERAL OF THE Army.—See JURISDICTION, 1. 


Hapeas Corpus. 


Under the act of Feb. 5, 1867, an appeal lies from the judgment of a Circuit 
Court on a writ of habeas corpus, when exercising original as well as appellate 
jurisdiction. — Ex parte McCardle, 6 Wallace, 318. 


Conrract. 


Under the Act of July 13, 1861, § 5, and the President’s proclamations of 
Aug. 16, 1861, and April 2, 1863, commercial intercourse between the enemy 
and residents of New Orleans, after May 6, 1862, could not be licensed by the 
military authorities, but only by the President. A neutral purchaser of cotton 
illegally bought by such a resident from the enemy takes no better title than his 
vendor. — The Ouachita Cotton, 6 Wallace, 521. 

See Fraup; Jupicrat Sarg, 1. 


INDIAN, 


Choctaw heads of families take the land allowed for their children by Art. 14, 
of the treaty of 1830, between the United States and the Choctaws, free from 
any trust for said children. 

But if this were not so, a patent of such land having been made out by the 
United States to a Choctaw head of a family without any such trusts expressed 
therein, a bona fide purchaser from him will not be charged with the same construc- 
tively because he knew his grantor was a Choctaw head of a family, entitled to a 


| 
| 

if 

4 

P 

q 
vom 


CASES IN THE UNITED STATES SUPREME COURT. 291 


reservation under a treaty. — Wilson v. Wall, 6 Wallace, 83; s.c. 34 Ala. 288, 
reversed. 


Inprana. — See Jupicrat Saxe, 2. 
InsuncTion. —See JuRispIcrion, 1. 


INSURANCE. 

1. A warranty by the insured in a policy of insurance that the vessel shall be 
free from capture, seizure, or detention, includes a capture by a cruiser of the 
so-called Confederate States (Cuasre, C.J., and Swayne, J., dissenting).— 
Mauran v. Ins. Co., 6 Wallace, 1. ' 

2. A memorandum that ‘the insurance on this application is to take effect 
when approved by” a third party, appended to an application signed after the 
delivery of a policy by an authorized agent, will not save the liability of the 
company, unless notice of disapproval is given to the insured. — Jnsurance Co. v. 
Webster, 6 Wallace, 129. 

INTERNAL REVENUE. —See Tax. 
JEOFAILS. — See PLEADING AND Practice, 11. 


CONTRACTOR. 

Semble, that at common law a previous judgment against one partner is a 
good bar to an action against the firm on a partnership note (contra, Sheehy v. 
Mandeville, 6 Cranch, 253), and that it may be given in evidence under non- 
assumpsit. 

Under 2 Comp. Laws of Mich. of 1857, ch. 133, p. 1219, it is otherwise, as 
to partners not served with process, and not appearing. — Mason v. Eldred, 6 
Wallace, 231. 

See Lien, 3. 


JUDGMENT. 

A sale of a railroad and rolling stock in Wisconsin, by decree, to satisfy a judg- 
ment, and a subsequent conveyance of the same, confirmed by the court, passes 
the whole interest which the company had in the same at the time said judgment 
was rendered, said judgment being a lien from that time. — Railroad Company 
v. James, 6 Wallace, 750. 

See Catirornia, 3; Court or Crams, 2; Execution; Jorst Desror. 


JupictaL 

1. W. agreed with H. that if H. would obtain judgment and sell certain 
property of his debtor on execution, W. would ‘bid it off for whatever the 
judgment and costs might be.” Held, a valid agreement. 

The measure of damages for a breach of said agreement is the amount of 
said judgment, interest, and costs. — Wicker v. Hoppock, 6 Wallace, 94. 

2. A sale of mortgaged land in Indiana, under an order of sale without the 
seal of the court is void. Code, § 635.—Jns. Co. v. Hallock, 6 Wallace, 556. 

3. Orders of sale of mortgaged premises affirmed. — Fleming v. Soutter, 6 
Wallace, 747. 

See Cases FoLLowep or DentepD, 2; Evipence, 1; Fravup, 2; JupGMENT; 
Liwrrations, STATUTE OF, 1; MortGaGe, 2. 
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JURISDICTION. 


1. A bill to enjoin the Secretary of War, General of the Army, and District 
Commander from carrying out the Acts of March 2 and 23, 1867, on the ground 
that their doing so would destroy the corporate existence of the State, was dis- 
missed, on motion, for want of jurisdiction. — State of Georgia v. Stanton, 6 
Wallace, 50. 

2. A maritime lien is the foundation of a proceeding in rem. 

The admiralty has not, therefore, jurisdiction of such a proceeding against a 
bridge. — The Rock Island Bridge, 6 Wallace, 213. 

3. A bill was brought to set aside a judgment in the Circuit Court, and a lease 
which was given to secure the same. A company, which had become the equitable 
owners of the judgment and lease, was admitted as a defendant, and filed a cross- 
bill to enforce the same. The original bill was dismissed below on the merits, 
and the cross-bill for want of jurisdiction, as both parties were of the same State. 
The first decree was affirmed, the second reversed. — Railroad Companies v. 
Chamberlain, 6 Wallace, 748. } 

4, After judgment against a city on its bonds, and nulla bona returned to the 
execution, a bill in equity is not the proper remedy to compel the levying of a 
tax to pay it, but a mandamus. — Walkley v. Muscatine, 6 Wallace, 481. 

5. If a plain defect of jurisdiction appears at the hearing, or on appeal, a 
court of equity will not make a decree. 

When a suit, required by a State code to be brought by the real party in 
interest, is removed to the Federal court under § 12 of the Judiciary Act, if the 
action is in substance one at common law, although said code abolishes the dis- 
tinction of law and equity, the plaintiff must bring an action at law, not a bill in 
equity, and his title to sue will be recognized. — Thompson v. Railroad Com- 
panies, 6 Wallace, 134. 

6. When a counterclaim is filed by the defendant in an action in a State court, 
the original plaintiff cannot, on discontinuing his suit, remove the counterclaim 
into the Federal court as defendant in a suit commenced against him, within the 
Judiciary Act, § 12.— West v. Aurora City, 6 Wallace, 139. 

7. If it appear, from the opinion of the State court only (although the same 
is required, by a State law, to be filed among the papers of a case), that there 
was a point in the case which was a ground of decision, but which was not within 
the Judiciary Act, § 25, the Federal court will take jurisdiction of an appeal, 
notwithstanding. — Rector v. Ashley, 6 Wallace, 142. 

_8. A writ of error to a decision of a State court, allowing a libel in rem against 
a domestic vessel for supplies furnished in a home port, was dismissed, as it did 
not appear that the validity of the statute giving the remedy was actually passed 
upon. — The Victory, 6 Wallace, 382. 

9. Error to a Louisiana decision, made after the State had seceded. It did 
not appear on the record that the competency of the court below had been ques- 
tioned. The writ was dismissed on motion, for want of jurisdiction, under § 25 
of the Judiciary Act. Walker v. Villavaso, 6 Wallace, 124. See Hamilton Com- 
pany v. Massachusetts, ib. 632; Williamson v. Suydam, ib. 723, 737. 

10. The reservation in the Act of July 6, 1842, left the fact of habitation and 
cultivation open to be litigated between adverse claimants. Decision on the 
facts. 


292 

eas 


CASES IN THE UNITED STATES SUPREME COURT. 293 


An ordinance of secession was void, and neither affected the jurisdiction of a 
State court, nor its relation to the appellate power of this court (CLirrorD, J., 
dissenting). — White v. Cannon, 6 Wallace, 443. 

11. Error lies to the decision of a State court, declaring a United States patent 
void, although in favor of another right, also derived from the United States. 

A confirmation of title by a governor of the North-western Territory, under 
the Act of June 20, 1788, is valid, though not under seal, and was not divested 
by proceedings under the Act of Feb. 20, 1812; s.c. 33 Ill. R. 439, affirmed. — 
Reichart v. Felps, 6 Wallace, 160. 

12. Captured cotton was released before condemnation, by consent of the 
Government and captors, to M., a claimant. The order of the District Court 
simply relieved the cotton from the claims of the Government. M. was after- 
wards charged, in respect of the same, in a State court, as garnishee of another. 
A writ of error was dismissed on motion, as M. had rio “‘ authority under the 
United States.” — Millingar v. Hartupee, 6 Wallace, 258; s.c. 53 Penn. St. 362; 
2 Am. Law Rev. 521. 

See ConriscaTion, 1; Error, 1; PLeapInG aNnp Practice, 12. 


Jury. — See ConFiscaTIon, 1. 
Kansas. —See PieapinG anp Practice, 8. 


LAND. 


The Town Site Act of May 23, 1844, was not extended to Oregon until July 
17, 1854. A patentee under it, therefore, has no title as against one whose right 


to a patent had been perfected before that date, under the Donation Act of Sept. 
27, 1850, and cannot sue in equity under the Oregon statute for quieting titles. 
— Stark v. Starrs, 6 Wallace, 402. 

See CaLirorni, 3. 


Lanp Warrant. —See Court oF Ciams, 2. 


Lien. 


1. When a ship is sold by the master, in a case of necessity, all liens upon it 
are transferred to the proceeds, and the purchaser takes a clear title. 

Semble, a sale and delivery of a vessel, without a bill of sale, passes the title. 
— The Amelie, 6 Wallace, 18. 

2. Capture and condemnation as prize overrides all previous liens. — The 
Battle, 6 Wallace, 498. 

3. One of two joint contractors who has released a statutory lien is not a 
necessary party to a bill brought to enforce it. 

A lien was held not to extend to the lower section of a canal, on the ground 
that the latter was a distinct work (Fretp, Miter, and Grier, JJ., dissent- 
ing, as to this point). — Canal Co. v. Gordon, 6 Wallace, 561. 

See JUDGMENT; JURISDICTION, 2. 


Limitations, St 2E OF. 

1. Possession by the purchaser at a sale on execution against H. of land be- 
longing to C. is not possession under ‘title or color of title,” within the Texas 
Statute of Limitations, § 15.— League v. Atchison, 6 Wallace, 112. See Oster- 
man v. Baldwin, ib. 116. 
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2. An agreement to convey when the grantor shall be prepared to execute 
deeds in the proper form, does not give ‘‘ color of title,” within the above statute, 
to the intended grantee. — Osterman v. Baldwin, 6 Wallace, 116. 

3. The running of the Statute of Limitations, on a cause of action by a citizen 
of New Hampshire against a citizen of Arkansas, was suspended while the courts 
of the latter State were closed by the war. — Hanger v. Abbott, 6 Wallace, 532. 

See Court or Cars, 1. 


Louisiana. —See PLeapinG anp Practice, 9. 


Manpamus. 

A writ of mandamus cannot be issued to the Supreme Court of the District 
of Columbia to compel it to issue a mandamus to compel the Secretary of the 
Treasury to pay a sum awarded the petitioner by the Secretary of War, under a 
joint resolution of Congress. The remedy, if any, is a writ of error.—Ewx parte 
De Groot, 6 Wallace, 497. 

See JuRISDICTION, 4. 

Maritime Lien. —See Jurispicrion, 2; Lien, 1, 2. 
Massacuusetts. —See WILL. 
Memoranpvum. — Death of Mr. Justice Wayne, 6 Wallace, vu. 
Mexico. — See Carirornu, 1. 
Micnican.—See Contractor. 


MorrGaGe. 

1. When all the bonds covered by a mortgage have been issued, the court 
cannot authorize a further issue under the same security, although a foreclosure 
has been decreed for less than the face of the bonds. — Vose v. Bronson, 6 Wal- 
lace, 452. 

2. A railroad being sold on foreclosure, holders of mortgage bonds surren- 
dered the same, and took certificates of stock in a new company formed by the 
purchasers (the former bondholders), in pursuance of the scheme of the sale. 
Held, that they could not afterwards object to the confirmation of the sale. 
Neither could a bondholder whose payment was a condition of the order. — 
Crawshay v. Soutter, 6 Wallace, 639. 

3. A bill, by a purchaser under a mortgage of a whole road and rolling stock, 
against one under a prior mortgage of a section of the same, claiming certain 
rolling stock, was dismissed on the facts (MILLER, J., dissenting). — Minnesota 
Co. v. St. Paul Co., 6 Wallace, 742; s.c. 2 Wallace, 609. 

See Bitts anp Nores, 2; Evipence, 1; Tax. 

NaturauizaTion.— See ALIEN. 
NEGLIGENCE. —See BamLMENT; PLEADING AND Practice, 9. 


Nevutrat. —See 2, 3; Contract; Prize. 
New Maprip. 
The claimant under a New Madrid certificate acquires no vested interest in 


the land until the survey is filed in the recorder’s office, and approved by him. — 
Rector v. Ashley, 6 Wallace, 142. 


Norice. — See Inpian. 
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OrFIce. 


C. being mayor, ‘‘ to continue in office two years, and until a successor is duly 
elected,” was declared re-elected by the judges, but the city council declared A. 
to be. C. then got judgment of ouster on quo warranto in the Federal court. 
A. took a writ of error, giving a suspension bond. The writ was held, in the 
court below, to be a supersedeas of the ouster, and a mandamus was refused to 
C. The writ of error was afterwards dismissed, and C. sues on the bond. J/eld, 
that, by the judgment of ouster against A., C. was entitled to the office, and 
that the measure of damages was the salary received by A., pending the writ, 
while C. was deprived by the writ. — United States v. Addison, 6 Wallace, 291. 

Onto. — See Remarnver. 
Orrcon. — See Lanp. 
Parpon. — See ConriscaTIon, 2. 


Partition. 

A Circuit Court cannot entertain a bill for partition of descended lands by an 
heir, when some of the other heirs, being citizens of the District of Columbia, 
cannot be brought before it; and a conveyance by said citizens to a citizen of a 
State, made for no consideration, that he may become a party to the bill, he agree- 
ing to reconvey, on request, will not give jurisdiction. The Act of Feb. 28, 
1839, does not change the previous rule in equity (Cuasr, C.J., CLirrorp and 
Fiexp, JJ., dissenting). — Barney v. Baltimore City, 6 Wallace, 280. 

Partnersurp.—See Desror; Tenant Common. 
PaTentT. —See Lanp. 
Penat Srature. — See 


PLEADING AND PRACTICE. 


1. Judgment affirmed, because the bill of exceptions was not signed or sealed 
by the judge below, and was not shown to have been submitted to him. — Mus- 
sina v..Cavazos, 6 Wallace, 355. 

2. An order settling the terms of a final decree was entered Nov. 28, 1866. 
Said decree was entered Dec. 5, 1866, ‘‘ as of Nov. 28, 1866.” Held, that the 
term to which an appeal should be taken was settled by the actual date (Dec. 5). 

The amount of an appeal bond, taken under Judiciary Act, § 22, may be re- 
duced by the Supreme Court. — Rubber Co. v. Goodyear, 6 Wallace, 153. 

3. An appeal dismissed (5 Wallace, 824) for what now appeared to have been 
the neglect of the clerk, was re-instated. — Alviso v. United States, 6 Wallace, 
457. 

4, Two writs of error, by three plaintiffs in error, were dismissed; in one 
suit, the citation named four, in the other, the names in the citation differed from 
those in the writ, and in both, the bonds gave the name of but one. — Kail v. 
Wetmore, 6 Wallace, 451. 

5. A writ of error, made returnable on a day other than the first day of the 
term, as fixed by law, was dismissed. — Agricultural Co. v. Pierce County, 6 Wal- 
lace, 246. 

6. The return of a copy of a writ of error to the Supreme Court is sufficient, 
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under Judiciary Act, § 22, when the original has been destroyed during the war, 
without the fault of plaintiff in error. 

A writ of error is not void because it does not show which of the parties named 
therein was plaintiff and which defendant in the court below. (‘The fact appeared 

on the record.) — Mussina v. Cavazos, 6 Wallace, 355. 

7. A motion to revive a writ of error, on death of a party, by substituting his 
widow and heirs, is irregular. The court below should be applied to, to revive 
the suit in their name, and then a new writ could issue. — McClane v. Boon, 6 
Wallace, 244. 

8. The Act of May 19, 1828, § 3, re-enacted Aug. 1, 1842, having been made 
part of the law of Kansas by the Act of Jan. 29, 1861, § 4, an execution and 
sale by the marshal in said State, not made according to its laws, is void. — 
Smith v. Cockrill, 6 Wallace, 756. ry 

9. In a redhibitory action, by a purchaser of slaves in Louisiana, the defend- 
ant pleaded a general denial of the alleged defects, and also that the auctioneer, 
at the time of the sale, declared, at defendant’s request, that the slaves must be 
examined by the purchaser's physician before delivery, but that plaintiff removed 
them without examination, and, if he had suffered any loss, that was the cause. 
HTeld, that the two pleas were well presented together. 

What is reasonable diligence, on the part of the purchaser, in apprizing the 
vendor of defects, is a question for the jury, though the code allows one year for 
redhibitory actions. — Andrews v. Hensler, 6 Wallace, 254. 

10. A motion for leave to file a bill in equity under the original jurisdiction 
of the Supreme Court, is to be heard ex parte. — State of Georgia v. Grant, 6 
Wallace, 241. 

11. Failure to obtain leave to file an amended bill, and want of a replication, 
if not objected to in the court below, are waived. They are also within Act of 
Sept. 24, 1789, § 32. Decision on the facts as to alleged fraudulent convey- 
ances. — Clements v. Moore, 6 Wallace, 299. 

12. When it is alleged that the value in controversy gives appellate jurisdic- 
tion in admiralty, but the fact does not appear of record, an opportunity may be 
allowed to prove it. — The Grace Girdler, 6 Wallace, 441. 

13. A libel for prize not being supported by the evidence, but a prima facie 
case of violation of municipal law being shown, restitution of the property was 
refused until the libellant should have had reasonable time to file a new libel. — 
The Watchful, 6 Wallace, 91. 

See Co.itsion, 1; Corporation; Costs; Court or CLams; Error; Evt- 


DENCE, 2; Joint Destor; Jurispiction, 3, 5-9; Lien, 3; Partition; VER- 
DICT, 2. 


Power. —See WILL. 
PrEsIDENT. — See CaLirorni, 8. 


Part of a cargo, on a vessel condemned as prize, was restored on the facts; a 


part belonging to Mexican citizens residing in enemy’s country was condemned. 
— The Flyiny Scud, 6 Wallace, 263. 


See BLockapEe; Lien, 2; PLEADING aND Practice, 13. 
Promissory Notr.—See Butts anp Nores. 
Pusuic Uses. —See Cauirornia, 3. 


CASES IN THE UNITED STATES SUPREME COURT. 297 


Purser. 


A purser is not made a navy agent by being ordered to perform duties which 
such an agent would have performed had one been at the navy yard. (Act of 
March 3, 1809.) The purser’s sureties are liable for his failure to disburse or 
account for money sent him to purchase supplies, and for disbursement for the 
use of the navy. 

Unoflicial letters of subordinate officers, and the purser’s private books, are 
not admissible, in an action against his sureties, to contradict or explain the 
official adjustment of accounts, as shown in the duly certified transcripts. — 
Strong v. United States, 6 Wallace, 788. 

Ramroap. —See JupGMENT; MortGaGe; Tax. 


REBELLION. — See JuRISDICTION, 9, 10; STATUTE OF, 3. 


REMAINDER. 


‘*Upon the decease of” A., ‘*I devise the remainder of my estate” to B. 
B. died before A., unmarried, and without brothers or sisters. Held, that B. took 
a vested remainder, which went to the brothers and sisters, to the exclusion of 
the children of the testator, B.’s grandfather, under the Ohio Statute of 1815 


(Grier and Ciirrorp, JJ., dissenting). — Doe dem. Poor v. Considine, 6 Wal- 
lace, 458. 


Rescission. — See Satz, 2. 


SaLe. 

1. The conversion of chattels does not make a subsequent sale of them, by the 
owner, void. — Tome v. Dubois, 6 Wallace, 548. 

2. A fraudulent allegation of a purchaser at a tax sale, that there was no use 
in bidding, as he knew the owners, and they would redeem, thereby preventing 
others from bidding, is ground for setting aside the sale. Not so inadequate 
consideration, or sale of several parcels in one body, when separate bids could 


not be got: Sale set aside, in equity, on the facts. — Slater v. Maxwell, 6 Wal- 
lace, 268. 


See Jupicrat Sate; Lien, 1. 
Savines Banx. — See ConstirutTionaL Law, 3-5. 
SECRETARY OF War.—See JURISDICTION, 1. 


When the defendant, in an action by the United States, pleads a set-off under 
the Act of March 8, 1797, § 3, no judgment can be rendered against the Govern- 
ment, although a balance is shown in defendant's favor. State laws do not apply. 


Judgment of Court of Claims reversed. — United States v. Eckford, 6 Wallace, 
484, 


Sure. — See Lien, 1, 2. 


Srare.— See Carirornia, 2; Conriict or anp State AUTHORITY; 
ConstiTuTIonaL Law, 1-5. 


Srature or Lrirations.—See Liurrations, STATUTE OF. 
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June 20, 1788.—See Jurispicrion, 11. 

Sept. 24, 1789, § 11.—See Parm- 
TION. 

Sept. 24, 1789, § 12.—See Jurispic- 
TION, 5, 6. 

Sept. 24, 1789, § 14.—See Conruicr 
OF FEDERAL AND State AUTHOR- 
Ivy. 

Sept. 24, 1789, § 22. —See Error, 1, 
2; PLEADING AND Practice, 2, 6, 12. 

Sept. 24. 1789, § 23.—See Error, 2. 

Sept. 24, 1789, § 25.—See Error, 1; 
JURISDICTION, 7-12. 

Sept. 24, 1789, § 32. —See PLeapING 
AND Practice, 11. 

May 8, 1792, § 2.—See Conriict oF 
FrepERAL AND State AUTHORITY. 

March 2, 1797, § 3. —See Sret-orr. 

March 3, 1809.— See Purser. 

Feb. 20, 1812. —See Jurispicrion, 11. 

Feb. 17, 1815. — See New Maprip. 

May 19, 1828, § 3.—See PLeapING 
AND Practice, 8; CONFLICT OF 
FEDERAL AND AUTHORITY. 

Feb. 28, 1839. — See Parririon. 

July 6, 1842. —See Jurispicrion, 10. 
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SraruTes OF THE UNITED SrTaTEs. 


Aug. 1, 1842.—See PLEapING anp 
Practice, 8 

May 23, 1844.—See Lanp. 

Aug. 6, 1846, § 16.—See Empezzir- 
MENT. 

Sept. 27, 1850. — See Error, 1. 

Sept. 27, 1850. — See Lanp. 

July 17, 1854. — See Lanp. 

Jan. 29, 1861, § 4.—See PLeapine 
AND Practice, 8. 

July 13, 1861, § 5.—See Inteear Con- 

_ TRACT. 

Aug. 6, 1861. —See ConriscaTIon. 

March 3, 1863.—See ConsTITUTIONAL 
Law, 6. 

March 3, 1863, §§ 5, 7.—See Court 
or CLAIMs. 

March 3, 1863.—See Texas, 1. 

June 30, 1864, § 122. —See Tax. 

May 11, 1866. —See ConsriruTIonaL 
Law, 6. 

June 14, 1866, § 3:—See Empezz.r- 
MENT. 

Feb. 5, 1867. —See Corpus. 

March 3 and 23, 1867.—See Juris- 
DICTION, 1. 


SupERSEDEAS.— See Error, 2. 


Tax. 


A railroad company can withhold, under Act of June 30, 1864, § 122, the five 
per cent United States tax on the interest due on its coupon bonds, though said 
bonds are secured by a mortgage conditioned on payment ‘* without any deduc- 
tion, defalcation, or abatement to be made of any thing for or in respect of any 
taxes, charges, or assessments whatsoever.” — Haight v. Railroad Co., 6 Wallace, 
15. See 2 Am. Law Rev. 709.— MortGaGe, 2. 

See ConstiruTIoNAL Law, 2-5; JurispicTion, 4; Sag, 2. 


TENANT IN Common. 


That land stands in the names of several persons is no evidence of their part- 
nership, or of the authority of one owner to sell the shares of the others. If it 
were, a sale of the land its subject would dissolve the partnership, and subsequent 
admissions of one owner would not bind the rest. — Z’hompson v. Bowman, 6 Wal- 
lace, 316. 

Texas. 

1. The Act of March 3, 1863, does not give the District Court of New Mexico 
jurisdiction of proceedings against land in El Paso, Texas, under the Act of 
July 17, 1862. — United States v. Hart, 6 Wallace, 770. 
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2. Decision on the facts as to land in Texas. — Cavazos v. Trevino, 6 Wallace, 
773. 
See Limrrations, oF, 1, 2. 
Treaty. — See Inpran. 
Trust. —See Iypian. 
Cases FoLLowep or Deniep, 2; Corporation. 
VENDOR AND Purcuaser. — See Fravup. 


VERDICT. 

1. A verdict not received by the court, the jury being sent out again, with the 
assent of the attorney of A., against whom they afterwards found, is not evidence 
for any purpose. — United States v. Addison, 6 Wallace, 291. 

2. A general verdict for the plaintiff, subject to the opinion of the court on 
certain facts, being agreed to as a special verdict, though bad as such for want 
of an alternative finding, was treated as an agreed statement. — Mumford v. 
Wardwell, 6 Wallace, 423. 

Vestep RemarnpEerR. — See REMAINDER. 
Warver. —See 2; PLeapinG anp Practice, 11. 


War. —See Conrracr; Lowirations, Statute or, 3. 
Wu. 

Devise of a fee to M. and G., ‘‘ to them and the survivor of them,” in trust, . 
to manage, invest, and re-invest, and to pay the income to a son for life; and 
then ‘‘the said M. and G., or their successors, as trustees, shall . . . appoint” 
three parties, who shall determine on a charitable scheme, for which the trust 
fund shall be paid over. Children of said son, living at the date of the will, were 
passed over in it and in a subsequent codicil. Said son died before testatrix, as 
did said G. Held (1) that the will, with some oral proof, manifested an intention 
not to provide for said son’s children, within Gen. St. of Mass, c. 92, § 25; 
(2) That the trustees’ power of appointment was coupled with an interest, and 
survived to M. on G.’s death; (3) That the objects of the bounty were sufficiently 
certain under the local law. — Loring v. Marsh, 6 Wallace, 337. 

See ReMAINDER. 

Writ or Error.—See Error. 


Worps. 
** Books.”’ — See CaLirornia, 2. 
Capture.” —See InsuRaNcE. 
“ Officer.” —See 
Title, or Color of Title.” —See Limmrations, Statute oF, 1, 2. 


GENERAL RULES, 


Mave at Decemper Term, 1867. 
Rue No. 31. 
Appearance. — Notice of Motions. 


Ordered, That, upon the filing of the transcript of a record brought up by writ 
of error or appeal, the appearance of the counsel for the plaintiff in error or 
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appellant shall be entered, and no motion to dismiss, except on special assign- 
ment by the court, shall be heard, unless previous notice has been given to the 
adverse party, or the counsel or attorney of such party. 


Rute No. 32. 


Supersedeas. 


Supersedeas bonds in the Circuit Courts must be taken, with good and suffi- 
cient security, that the plaintiff in error or appellant shall prosecute his writ or 
appeal to effect and answer all damages and costs if he fail to make his plea 
good. Such indemnity, where the judgment or decree is for the recovery of 
money not otherwise secured, must be for the whole amount of the judgment or 
decree, including ‘‘ just damages for delay,” and costs and interest on the appeal ; 
but in all suits where the property in controversy necessarily follows the event of 
the suit, as in real actions, replevin, and in suits on mortgages; or where the 
property is in the custody of the marshal, under admiralty process, as in case of 
capture or seizure; or where the proceeds thereof, or a bond for the value 
thereof, is in the custody or control of the court, — indemnity in all such cases is 
only required in an amount sufficient to secure the sum recovered for the use or 
detention of the property, and the costs of the suit and ‘‘ just damages for delay,” 
and costs and interest on the appeal. 


Rute No. 33. 
Writs of Error. 


In cases where final judgment is rendered more than thirty days before the 
first day of the next term of this court, the writ of error and citation, if taken 
before, must be returnable on the first day of said term, and be served before 
that day; but in cases where the judgment is rendered less than thirty days 
before the first day, the writ of error and citation may be made returnable on 
the third Monday of the said term, and be served before that day. 
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[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 40 Alabama; 50 Barbour (New 
York); 4 Coldwell (Tennessee) ; 35, 36 Georgia; 19 Louisiana Annual ; 
97 Massachusetts; 16 Michigan; 40, 41 Missouri; 3 Nevada; 37 New 
York; 55 Pennsylvania; 21 Wisconsin. ] 


AccrepTance.— See Britis anp Notes, 1. 
Act or Gop. —See ReEcOGNIZANCE. 

Action.—See anp Notes, 13; Foreign JupGMENT; INsuRANCcE, 73 
Limitations, STATUTE OF; ParkENT AND CHILD. 
ADMINISTRATOR. — See PARENT AND CHILD. 
ApmiraLty.—See Conriict oF FEDERAL aND StaTE AvuTHorIrTy, 2, 38. 
ApMiIssion. — See Evipence, 1. 

ADVERSE User.—See EaseMENt, 2. 

ApuLTERY. —See Drvorce, 2. 

AGENT. — See Prixcipat anp AGENT. 

AGREEMENT. — See ConTRACT. 


ALIEN. 


Tf an alien who has purchased lands become naturalized before an information 


is filed for their forfeiture, his title becomes perfect. — Harley v. State, 40 Ala. 
689. 


See Bavaria. 
ALTERATION OF INSTRUMENTS. — See Bonn. 
APPLICATION OF —See Luwirations, STATUTE OF. 


ARBITRATION. 


The constitution of a chamber of commerce, of which plaintiff and defendant 
were members, provided that ‘all matters of difference shall be submitted in 
writing, by one or both parties, . . . stating the subject or question upon which 
the services of the arbitration committee are required.” Plaintiff submitted a 
claim against defendant, and a statement of facts, to said committee, and defend- 
ant filed a counter statement, but without express words of submission. Held, 
that there was no such voluntary submission in writing by both parties as to 
make the decision binding as a common law award. — Pierce v. Kirby, 21 Wis 
124. 

Arrest. — See Factor. 


Assessor. —See Assumpsit, 2, 3; Act. 
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ASSIGNMENT. 


A firm proposed to its creditors that they should accept fifty per cent on their 
respective claims, in full satisfaction thereof; and, if the firm could not comply 
with those terms, then an assignment should be made, for the benefit, first, of 
confidential and accommodation creditors ; second, for those creditors who should 
have executed a conditional release, under the above arrangement, to pay them 
fifty per cent on their claims; third, for other creditors. A conditional release 
was accordingly signed by certain creditors, Nov. 16, 1854, and, as part of the 
same transaction, an assignment was made, Dec. 1, 1854, as proposed. Plaintiff 
recovered a judgment against the firm in March, 1855, and now seeks to set aside 
said assignment. /7eld, reversing the judgment of the Supreme Court, that the 
assignment was valid. — Spaulding v. Strang, 37 N.Y. 135. See Low v. Gray- 
don, 50 Barb. 414. 

ASSUMPSIT. 


1. When, of two claimants for the same service, the one who is not entitled is 
paid, the other has no claim against him, but must look to the original debtor. — 
Patrick v. Metcalf, 37 N.Y. 332. 

2. Defendant's assessor assessed plaintiff on shares in a bank at their par 
value, although the bank held government bonds as part of its capital. Plaintiff 
did not take any measures to correct the assessment, and the tax was collected 
and paid to defendant. Held, that an action for money had and received would 
not lie, as the act of the assessors was judicial. Semble, per Bacon, J., that, 
upon a certiorari, the validity of the tax, as well as the jurisdiction of the assess- 
ors, might have been reviewed. — Swift v. City of Poughkeepsie, 37 N.Y. 511. 

3. To recover the amount of a school district tax, illegally assessed and col- 
lected, the remedy is by action against the school district for money had and 
received, not against the town or assessors. — Bacon v. School District in B., 
97 Mass. 421. 

See Contract, 1; Prrxcrpat anp AGENT, 2; SLave, 4. 


ATTACHMENT. 

In a suit against a third party, the Deputy United States Marshal seized goods 
belonging to W., who replevied the same. The court finding in favor of the 
marshal, he waived a return, and took judgment for the value of the goods, 
Held, that, as he was a trespasser, and only allowed to hold the goods to prevent 
a clashing of process, he discharged his levy by relinquishing it.— Weber v. 
Henry, 16 Mich. 399; Cohen v. Henry, ib. 405; 8.c. ante, 2 Am. Law Rev. 775. 


ATTORNEY. 


Parties, in whose name an attorney has prosecuted an action and failed therein, 
are liable for costs, although such action was brought without their knowledge. 
— Hamilton v. Wright, 37 N.Y. 502. 

See ConrepEeraTE Money, 8; Test Oatn, 1. 


AvTreEFors AcQuIr. 


When a prisoner has been acquitted under a ruling that the indictment is too 
defective to sustain a conviction, if in fact it was good, autrefois acquit is well 


802 
| 
| 
YUM 


SELECTED DIGEST OF STATE REPORTS. 303 


pleaded to a second indictment (WALKER, J., dissenting). — Black v. State, 36 
Ga. 447. 
See Conriict oF FEDERAL AND StaTE 1. 
Awarp. —See ARBITRATION. 


BalLMENT. 

P. received of G. a sewing machine, and gave a written receipt, and promise 
to safely keep it, and in three months to return it free of charge and unincum- 
bered, provided that if, on or before that time, P. should pay G. 860, the receipt 
should be void, and G. should give a bill of sale. P. sold the machine to D., 
and G. replevied it within the said three months. J/eld, that P. was simply a 
bailee, and could pass no title to D. until after payment; and that the contract 
of bailment, which was one of personal confidence, having been broken, G. could 
’ proceed at once.— Dunlap v. Gleason, 16 Mich. 158. 

See Carrrer; Facror; 1. 


Batior. —See ELection. 


Bank. 

The Bank of Louisiana turned over all its assets and deposits, by order of the 
commanding general of the United States army. Held, that this was a good 
defence to a suit by a depositor. — Mandeville v. Bank of Louisiana, 19 La. An. 
392. 

See Assumpsit, 2; Corporation, 5; Nationat Bank; Notice; Surety; 
Tax, 5. 

Bankrupt Law. 

1. The United States Bankrupt Law does not divest State courts of the juris- 
diction necessary to the final administration of the estate of an insolvent who has 
made a surrender previous to its passage. — Meekins v. Creditors, 19 La. An. 
497. 

2. State insolvent laws were not superseded, until June 1, 1867, by the United 
States Bankrupt Law approved March 2, 1867.— Day v. Bardwell, 97 Mass. 
246. 

Bavaria. 


Subjects of Bavaria are exempt, by the Consular Convention of Jan. 21, 1845, 
from a tax of ten per cent on successions in Louisiana, going, in whole or in 
part, to persons not domiciled in that State, and not being citizens of any other 
State or territory of the Union. — Succession of John Crusius, 19 La. An. 369. 


BELLIGERENT RiGuts. — See CONVERSION, 2, 3. 


BrTTERMENT. 

An act authorizing a municipal corporation to improve its streets, and to 
assess the expense upon the real estate benefited thereby, in proportion to the 
amount of such benefit, is constitutional. p 

So is an assessment under such act, although made for the purpose of reim- 
bursing the city after the improvement is made and paid for, and the adjoining 
owners are enjoying the benefit thereof. — Howell v. City of Buffalo, 37 N.Y. 
267. 
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Brits anp Notes. 


1. ** You will make your draft,” i.e., on the writer, ‘‘ for $3,000, or two 
drafts for $2,500 each, on as long time as you can, and forward the funds as 
early as you can, as I must, on the 18th, arrange a portion of the drafts here.” 
Plaintiffs discounted bills, drawn as directed, on the faith of the above letter, 
Held, that it amounted to a promise to accept, which, by statute, was equivalent 
to an acceptance, and that the writer was liable accordingly. — Barney v. Wor- 
thington, 37 N.Y. 112. 

2. L., the defendant, indorsed a note in blank, and left it with A. to be signed 
by B., the maker, and then to be delivered to C.  B. took it from A., without 
his knowledge filled it up, and delivered it to W., the plaintiff. W. held two 
notes against B; but it did not appear that time was given, or the new paper 
accepted, in payment. J/eld, that B.’s act was a fraud on the defendant, and 
that the plaintiffs were not holders, in the usual course of business, for a new 
and valuable consideration, so as to be protected from said fraud. — Lenheim vy. 
Wilmarding, 55 Pa. 73. 

3. A party, who, in consideration of surrendering an overdue note to the 
maker, receives from him the note of a third party, which is not yet due, is a 
bona fide holder for value of the latter note. — Pratt v. Coman, 37 N.Y. 440. 

4, Promissory notes, on which payment could not be demanded at maturity, 
during the war, owing to non-intercourse between the sections in which the sev- 
eral parties resided, were the property of a succession. After the surrender of 
the Southern armies, two months elapsed before an administrator was appointed, 
who immediately had the notes protested. Held, that the indorser was liable. 
Neither demand nor notice are required until a reasonable time after the 
appointment of an administrator. —Jex v. Tureaud, 19 La. An. 64. 

5. A bank owned a note due Nov. 30, 1862, payable at its branch in Mem- 
phis, and indorsed by A. & Co. The note, with other assets of the bank, was 
removed to the South, by order of the Confederate commander, May 28, 1862, 
and remained there till the end of the war. July, 17, 1865, the note was pro- 
tested, and notice given to the indorser, who, as well as the officer of the bank, 
had lived in Memphis since the note was made. J/e/d, that the removal of the 
note did not excuse demand and notice at its maturity, and that the indorser was 
discharged. — Apperson v. Union Bank, 4 Coldw. 445. 

6. In an action against the indorser of a note payable at a particular place, it 
is sufficient to allege, that, when the note became due, it was ‘‘ duly” presented 
to the maker and payment ‘ duly” demanded, without expressly alleging demand 
at the place named in the note. —Cutler v. Ainsworth, 21 Wis. 381. 

7. A note was duly presented for payment, which was refused. The next 
day, the holder’s son went, by his authority, to the defendant, an indorser, and 
orally stated to him that the note had not been paid, and requested him to pay it. 
Defendant replied, that he had not then the money, and could not pay the same 
before the following Saturday. Held, that the notice was not, sufficient, and 
there was no waiver by defendant (MiLuer, J., dissenting).— Arnold v. Kin- 
loch, 50 Barb. 44. 

8. Notice of protest, sent by mail to a post-office in the parish of the indorser, 
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is good, in the absence of proof that there was another post-office nearer his resi- 
dence. — Gallagher v. Tyson, 19 La. An. 35. 

9. Notice must be sent to the nearest post-office, unless the party to be noti- 
fied is in the habit of receiving his letters, &c., at a more distant one. 

When the mail service between two points is suspended or broken up, a 
notice of protest, deposited in the post-office by the notary at one of said points, 
addressed to an indorser at the other, is not good. If there are lawful means of 
communication, they must be used. — Citizens’ Bank v. Pugh, 19 La. An. 43. 
See Shaw v. Neal, ib. 156. 

10. Notice for an indorser was left at a bank at which the note was made 
payable, said bank being inside, and the indorser living a little outside, the 
Federal lines; it was not shown that the notice reached him, and no effort was 
made to serve it. Held, that the indorser was discharged. — Greves v. Tomlinson, 
19 La, An. 90. 

11. When plaintiff seeks to hold the drawer or indorser of a draft, who has 
been discharged by his laches, liable on a subsequent promise, he must show that 
defendant knew at the time of such second promise that he was so discharged. — 
Vanwickle v. Downing, 19 La. An. 83. 

12. The holder of a note payable on demand may sue the maker at once, with- 
out other or previous demand, and therefore the Statute of Limitations begins to 
run from the date of the note, and not from the time of demand only.— Hirst v. 
Brooks, 50 Barb. 334. 

13. When the maker of a renewal note sets up usury, the original note may 
be recovered on, if that was valid. — Farmers’ & Mechanics’ Bank of Genesee v. 
Joslyn, 37 N.Y. 353. 


14. On a note for $471.79 in current bank notes, the maker is only bound to 
pay the actual value of such bank notes of that nominal amount. — McDowell v. 
Keller, 4 Coldw. 258. 

See ConFEeDERACY, 1; CONFEDERATE Money, 2, 3, 5; Estorren, 2, 3; 
Lrecat Tenper, 1; MortGaGe, 3; Payment; RecoupMENT; SunpDay, 2, 8; 
Usury, 1, 2. 


Brit or —See Carrier, 7-11; Custom. 
Boarp oF ConstitutionaL Law, State, 5. 
Bona Five Hoitper.—See Brits anp Nores, 2, 3; Estoppet, 2. 
Bona Five Purcuaser.— See Recistry or Deeps; Sate, 2, 3. 


Bonp. 


After a bond, for property levied on, had been delivered to a sheriff, his dep- 
uty altered the Christian name of the claimant, mentioned therein, from Francis 
to Franklin, the real name, and filled up blanks left for the description of said 
property, with an inventory completed some days afterward. The bond was 
approved by the sheriff and returned into court. Held, that the obligors were 
not discharged. — State v. Dean, 40 Mo. 464. But see Wood v. Steele, 6 Wal- 
lace, 80. 

See ContrisvuTion, 2; InrEREstT; Morteace, 2. 


Bounty. —See Master anp Servant, 1; Parent anp 
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BROKER. 


A principal cannot avoid paying a broker his commissions by refusing to ratify 
the sale which the latter has brought about. — Bailey v. Chapman, 41 Mo. 536, 


Burpen or Proor. 


If an owner of two lots, the first of which is drained by a ditch crossing the 
second, convey the second by a warranty deed, this throws the burden on a sub- 
sequent owner of the first, claiming a right by prescription to use the ditch, of 
showing not only a use of it for twenty years, but a use as of right, and not by 
license. — White v. Chapin, 97 Mass. 101. 

See Carrier, 7-9; Insurance, 1; PrrviteGep CoMMUNICATION. 

CaNnceLLaTion. —See Morreace, 2. 


CARRIER. 


1. The Adams Express Company are common carriers, although they do not 
own or control the vehicles in which they forward goods intrusted to them. — 
Buckland vy. Adams Express Co., 97 Mass. 124. See Southern Express Co. v. 
Newby, 36 Ga. 635. 

2. Plaintiff's goods, not being secured in cases or other water-proof covering, 
were injured by rain in their transfer from the cars to the wagon of defendants, 
common carriers, and thence to their office. Held, that defendants were liable. 
— Klauber v. American Express Co., 21 Wis. 21. 

3. Plaintiff took passage by steamboat, and received a check for her trunk. 
At the end of the passage, without presenting the check or notifying any one of 
her intention to leave her trunk, she went away, and did not demand the same 
for seventeen hours. Before she left the boat, the trunk had been deposited in 
the steamboat company’s warehouse, which was burnt, without their negligence 
before her return, and the trunk was destroyed. Held, that the company’s lia- 
bility as common carriers had ceased. 

Held, also, that the fact that the plaintiff left the boat on Sunday made no 
difference, under the Connecticut Sunday Law, as to her right to call for the 
trunk. If delivering it would have been work or labor, within the statute, it was 
a work of necessity. — Jones v. Norwich & N.Y. T. Co., 50 Barb. 193. 

4, In a suit against carriers for failing to deliver a trunk shipped at St. Louis 
on one of their boats, the only evidence of its contents was that of a witness who 
saw the same packed at St. Louis six or eight weeks before its delivery to defend- 
ants. Held, that this was evidence to go to a jury. — Sugg v. Memphis & St. 
L. Packet Co., 40 Mo. 442. 

5. A carrier of slaves is liable only as a carrier of passengers for negligence 
or unskilfulness, not as an insurer. — Folse v. N.O. Coast & L. T. Co., 19 La. 
An. 199. 

6. A common carrier may contract that the owner of live stock shall assume 
all risk of damage, from whatever cause happening, in the course of transporta- 
tion. — Betts v. Farmers’ Loan & Trust Co., 21 Wis. 80. 

7. Plaintiffs shipped goods for New York on defendants’ line, receiving a bill of 
lading limiting defendants’ liability as carriers to $100 for every 100 lb., except on 
payment of increased rates. Notices to same effect were posted in the receiving 
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office. At New York, the goods were placed in a shed on defendants’ wharf, 
where they had four watchmen; but a fire from an unknown cause broke out in 
a steamboat of theirs which lay by the wharf, with the crew aboard, and the 
goods were consumed. In an action for the excess of the value of the goods, 
over the above limits: held, that the plaintiffs were bound by the above terms, 
and the carriers not liable, except for negligence, which the burden was on the 
plaintiffs to prove (Woopwarp, C.J., dissenting, as to the onus probandi).— 
Farnham v. Camden & Amboy R.R. Co., 55 Pa. 53. 

8. But when, in such cases, thé carrier gives no account of how the loss oc- 
curred, his negligence is presumed, and he is liable. — American Express Co. v. 
Sands, 55 Pa. 140. 

9. A receipt of the defendants exempted them from liability as insurers ; from 
losses through the default of any person to whom the property might be delivered 
by them, for the performance of any duty in respect thereof, off their own lines ; or 
for damage of any package for over $50, unless the true value was stated in the 
receipt ; or upon goods not properly packed for carriage ; or upon fragile fabrics, 
unless so marked on the package; or upon fabrics consisting of or contained in 
glass. Held, that plaintiff, being shown to have had the custody of said receipt, 
a delivery to him, and his assent to the terms, were to be presumed ; also, that 
acarrier might exempt himself, as above, by special contract. — Boorman v. Ameri- 
can Express Co. 21 Wis. 152. Contra, Prentice v. Decker, 49 Barb. 21; Lim- 
burger v. Westcott, 49 Barb. 238; 3 Am. Law Rey. 118. 

10. But evidence of a special oral agreement, and that the receipt was not 
delivered to plaintiffs until some days after the goods had been shipped under 
the oral agreement, held, admissible to rebut the presumption raised by the pos- 
session of the receipt (Downer, J., dissenting). — Strohn v. Detroit & M. R. 
Co., 21 Wis. 554. e 

11. In Georgia, common carriers can only limit their liability by express con- 
tract, of which provisions inserted in their receipts are not sufficient evidence.— 
Southern Express Co. v. Newby, 36 Ga. 635; Same v. Barnes, ib. 532. 

12. Goods bailed to defendants for carriage were destroyed in the depot at 
the place of destination. Evidence was offered that the regular course of de- 
fendants’ business was to put a notice in the-post office, addressed to the con- 
signee, in cases where, as here, the latter could not be found after using due 
diligence ; but there was no other evidence that the notice was sent in this case, 
and the consignee did not receive it. Held, that the evidence that the notice was 
sent was not sufficient. The effect of such a notice was not decided. — Stephen- 
son v. U.S, Express Co., 21 Wis. 405. 

13. A carrier delivered goods to a wharfinger at the point of destination, but 
did not notify the consignees. Held, that he was liable for their loss, without 
proof of his negligence. — Hermann v. Goodrich, 21 Wis. 536. 

14. When goods have reached the end of their transit over a railroad, and 
are stored in the company’s warehouses, notice of their arrival to the consignee 
is not necessary, at common law, to convert the company’s liability as carriers 
into that of warehousemen. By Martin, C.J., and Camppetr, J. Contra, 
Coo.iry and Curistiancy, JJ. — McMillan v. Mich. S. & N. I. RR. Co., 16 
Mich. 79. Same case more fully stated, ante, 2 Am. Law Rey. 352. 

See Consignor; Custom; RarLtroap; Sup. 
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Casr. —See Deatu, 1; NvuIsaNce. 
CERTIFICATE OF LNDEBTEDNESS. —See Tax, 3. 
— See Assumpsit, 2. 
CHALLENGE. —See Jury, 1, 2. 
Cuatre, MorrcGaGe. 

1. A mortgagor of chattels in possession may mortgage his interest in the 
same after breach of the condition of the former mortgage, but before sale.— 
Smith v. Coolbaugh, 21 Wis. 427. See Tucker v. Toomer, 36 Ga, 138. 

2. A New York statute provides that chattel mortgages shall cease to be valid, 
as against ‘‘ subsequent purchasers in good faith,” after the expiration of one 
year from the original filing thereof, unless, within thirty days next preceding 
the end of said year, a copy is filed in the office of the clerk of the town where 
the mortgagor then resides. A chattel mortgage was made by T. to defendant, 
and was recorded. Within the year, T. the mortgagor, sold the chattel to P., 
who was ignorant that it was mortgaged. During the thirty days preceding the 
end of the year, T. was not a resident of the State, and the mortgage was not 
refiled, as above directed. After the end of the year, P., the purchaser of the 
chattel, sold it to plaintiff. Held, reversing the judgment of the Supreme Court, 
that plaintiff was entitled as against the mortgagee. He did not merely step 
into the first purchaser's shoes, as the statute extends to all purchasers after the 
expiration of a year. The refiling was not excused by the mortgagor’s having 
left the State. — Dillingham v. Bolt, 37 N.Y. 198. 

3. A mortgage of chattels, with an agreement that the mortgagor should re- 
main in possession, and might sell a portion of the same for his own benefit, is void 
as to such portions, as in fraud of creditors. Being void as to part, it is so as to 
the whole. Judgment of the Supreme Court reversed. — Russell v. Winne, 37 
N.Y. 591. 

Crosse 1x Action. — See Venpor’s Lien. 


CoLLaTERAL Security. —See PLEDGE. 


CoLuision. 
In a steamboat collision, the vessel in fault must bear the whole loss. — 
Kellogg v. Steamboat T. D. Hine, 19 La. An. 304. 
Commission Mercuant. — See Factor. 
CommittTer. — See Witt, 1. 
Common Carrier. — See CARRIER. 
Composition Deep. —See AssIGNMENT. 


ConpDITION. 

In order that an estate on condition may revest in the grantor upon a breach, 
he must, if in possession, manifest an intent to avail himself of the breach. 

The grantor may waive the forfeiture without the consent of his wife, 
although she joined in his deed to release her dower. — Hubbard v. Hubbard, 
97 Mass. 188. 

See Insurance, 1, 2. 


ConpiTIonaL Sate. —See 
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CoNFEDERACY. 


1. A contract was entered into between defendant, residing in New Orleans 
after its occupation by the Federal forces, and the Governor of Mississippi, then 
one of the Confederate States, for a supply of salt to said Governor in exchange 
fur cotton. To carry out this contract, plaintiff and defendant formed a partner- 
ship, plaintiff advancing $5,000. It became impossible to carry it out, and 
plaintiff sues to recover said sum. Held, that he could not. His claim was too 
closely connected with an illegal transaction. — Bowman v. Gonegal, 19 La. 
An. 328. 

2. A note for services in the Confederate army as a substitute is void, as given 
for an illegal consideration. — Stewart v. Bosley, 19 La. An. 439; Wright v. 
Stacey, ib. 449. 

See ConFEDERATE Money; Contract, 2; Conversion, 2; Donatio Causa 
Mortis; Limirations, Statute or, 3; Stay Law, 1. 


CONFEDERATE Money. 


1. Courts will not enforce a contract, the consideration of which was Confed- 
erate notes. — Hunley v. Scott, 19 La. An. 161; Reeve v. Doughty, ib. 164; Huck 
v. Haller, ib. 257; Washburn v. Offut, ib. 269; King v. Huston, ib. 288; 
McCracken v. Poole, ib. 359; Howard v. Kirwin, ib. 432; Platt v. Maples, ib. 
459; Norton v. Dawson, ib. 464; Windham v. Cerf, ib: 498; Peltz v. Long, 40 
Mo. 532. See Hale v. Sharp, 4 Coldw. 275; Walker v. Walker, ib. 300; Fain 
v. Headerick, ib. 327. But see Cherry v. Walker, 36 Ga, 327. 


2. A promissory note, given in consideration of a loan of Confederate 
Treasury notes, is void. Said Confederate notes were not, however, bills of 
credit issued by a State, but were illegal, because issued by a pretended 
government, organized by citizens of the United States, who were in rebellion 
(Bank of Tennessee v. Union Bank of Louisiana, 2 Am. Law Rev. 346, disap- 
proved). — Baily v. Milner, (U.S. Dist. Ct.) 35 Ga. 330. 

3. Evidence that Confederate money was the common currency at the time 
notes in suit were made, and that contracts were understood to be in such money 
unless it was otherwise specified, is admissible; and then, under the Scaling 
Ordinance of November, 1865, verdict may be for the value in good money of the 
consideration of such notes at the time they were made. — Oliver v. Coleman, 36 
Ga. 552. But see Leslie v. Laugham, 40 Ala. 524. 

4. A will gave legacies of ‘‘ dollars.” Evidence having been admitted that 
at the time of its execution, Confederate money was the currency, /eld, that, 
under the Ordinance of November, 1865, proof should have been admitted of the 
value of the same at that time. — Elder v. Ogletree, 36 Ga. 64. But see Whatley 
v. Slaton, ib. 653. 

5. If the holder of a note permits a payment in Confederate notes to be in- 
dorsed upon it, the court will leave the parties where it finds them. — Luzenberg 
v. Cleveland, 19 La. An. 473. See Mordecai v. Stewart, 36 Ga. 126. 

6. A guardian who, in good faith, received payment of debts due his ward in 
Confederate money, and invested his ward’s funds in Confederate bonds, under 
the authority of an act of the legislature of a seceded State, is entitled to be 
credited with the amount of such investment, and the amount of such funds re- 
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maining in his hands at the end of the war.— Watson vy. Stone, 40 Ala. 451. 
See Dockery v. McDowell, ib. 476; Neilson v. Cook, ib. 498; Michael v. State, 
ib. 361. 

7. Otherwise, of receipts of such money by a guardian, May 7, 1865, when 
the de facto Government in Alabama had been overthrown. — Neilson v. Cook, 
40 Ala. 498. 

8. Plaintiffs’ attorney acknowledged satisfaction of their claim against de- 
fendants, on receipt of the amount in Confederate money, April 22, 1863, without 
their assent. The satisfaction was annulled, and a mortgage, by which said 
claim was secured, was ordered to stand in plaintiffs’ favor. — Railey v. Bagley, 
19 La. An. 172; Garthwaile v. Wentz, ib. 196; Thomas v. Thompson, ib. 487. 

9. The plea of a tender of payment in Confederate money is bad, although 
said money was the circulating currency at the time. — Graves v. Hardesty, 19 
La. An. 186. See Mordecai v. Stewart, 36 Ga. 126; Sharp v. Bonner, ib. 418, 

See ConstirutTionaL Law, 1; CoNveErsIOoN, 1. 


CONFESSION. 


A confession made in reply to a question by a policeman who had not arrested 
the prisoner, and did not have him in custody at the time, is admissible ; although 
the question assumed the prisoner's guilt.— People v. Wentz, 37 N.Y. 303; 
Miller v. State, 40 Ala. 54. See King v. State, ib. 314. 


ConriscaTion Act. —See Parpon. 


Conflict OF FEDERAL AND STaTE AUTHORITY. 


1. A plea of autrefois acquit, by a general court-martial under the Act of 
Congress approved March 3, 1863, § 30, is no defence to an indictment for 
murder under the laws of a State. — State v. Rankin, 4 Coldw. 145. 

2. State legislatures may pass laws giving liens on domestic ships for supplies, 
&c., furnished them in home ports. Such liens are not maritime liens. State 
courts may, therefore, enforce such liens in rem. The cases of the Moses Taylor 
and the dd. Hine, 4 Wallace, only exclude such process by the State courts 
against foreign vessels. By SurHEeRLAND, J., Matter of the Steamship Circassian, 
50 Barb. 490; acc. Bird v. Steamboat Josephine, 50 Barb. 501; Cavender v. 
Steamboat Fanny Barker, 40 Mo. 235. See Boylan vy. Steamboat Victory, 40 
Mo. 244; Hogan v. Steamboat Minnie, ib. 264; Morrison v. Steamboat Burns, 
41 Mo. 491. 

3. But when a mariner’s claim for wages accrues beyond the territorial juris- 
diction of the State, the admiralty jurisdiction is exclusive. — Connelly v. Steam- 
boat Bee, 40 Mo. 263. 

See ATTACHMENT. 


Conruict or Laws. 


1. T., residing in Pennsylvania, conveyed land there to C., his wife not joining 
in the deed; C. gave a bond for a part of the purchase money, payable when the 
wife’s interest in the land should be discharged. T.’s wife left him, and he after- 
wards went to Iowa, acquired a domicile there, procured a divorce, and died. 
His wife resided meanwhile in Pennsylvania, and survived him, not having 
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released her said interest. Held, that C. was not liable on his bond. The Iowa 
court had no jurisdiction over the wife, and did not destroy her claim for dower 
by the divorce. — Colvin v. Reed, 55 Pa. 375. 

2. A firm note was made, and was to be paid in New York. Afterwards, 
one of the partners was released by plaintiffs. By the statute of New York, 
said release would not have discharged the others, and there was a similar 
statute in Michigan. Held, that the other partners were not discharged. — 
Holdridge v. Farmers’ & M. Bank of R., 16 Mich. 66. 

See Corporation, 5; ForerGn JupDGMENT; RarLroap, 1; Usury, 3. 

Conscription. —See Donatio Causa Mortis. 
ConsIDERATION. —See CONFEDERATE Money, 1, 2. 


CoNSIGNOR. 


Defendants ordered tobacco of plaintiffs at Cleveland, to be sent by rail to 
East Saginaw, giving as a reason for sending by rail, that the railroad company 
would be liable for the risks. Plaintiffs sent the tobacco, under a bill of lading, 
exempting the company from liability for loss by fire. The tobacco was de- 
stroyed by fire on the road, and defendants refused to pay, because plaintiffs had 
accepted a restrictive bill of lading. The railroad companies at Cleveland had 
notified shippers, that they would not forward except on a liability restricted as 
above. It was not shown that said companies were under legal obligations to 
carry under the common law liabilities of common carriers. Judgment for the 
plaintiffs. —Gordon v. Ward, 16 Mich. 360; s.c. ante, 2 Am. Law Rev. 575. 


ConstiruTionaL Law. 

1. An ordinance of the Convention of 1865, that either party to an executory 
contract, made during the war, might give in evidence, in any suit for the en- 
forcement of the same, the consideration and value thereof, at any time ; and the 
intention of the parties as to the particular currency in which payment was to be 
made, and the value of such currency at any time ; and that the verdict and judg- 
ment should be on principles of equity: held not to impair the obligation of 
contracts. Slaughter v. Culpepper, 35 Ga. 25; Taylor v. Flint, ib. 124. 

2. The Constitution of Missouri provides that no person shall be prosecuted 
in any civil action, &c., for any act done by him after Jan. 1, 1861, by virtue of 
any military authority, &e., to do such act, in pursuance of orders received by 
him from any person vested with such authority. Forcible entry and detainer 
was brought for a cause of action existing previous to this provision, which was 
pleaded. Held, that said provision, in taking away the right to recover damages 
in this suit, did not destroy a vested right, nor was it otherwise unconstitutional. 
— Drehman v. Stifel, 41 Mo. 184. 

_3. A company was incorporated, subject to the provisions of a law allowing, 
among other things, the legislature to amend, &c., charters. The act of incor- 
poration provided that the company should not be taxed until its dividends 
amounted to six per cent per annum. A subsequent act subjected all corpora- 
tions to a tax on each one per cent of dividend, and repealed all inconsistent laws. 
Held, that the last act applied to said company, and was constitutional. — Common- 
wealth v. Fayette County RR. Co., 55 Pa. 452. 

See BerrerMENT; CONFEDERACY ; CONFEDERATE Money, 1, 2, 9; Drarr; 
Nationa Bank, 2; Stamp, 2; Stray Law; Tax, 1-5; Test Oaru. 
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ConstTituTIONAL Law, 


1. A law, so far as it required a court to grant a new trial, in any case in which 
a final judgment had been rendered, and the period previously limited by law for 
moving to set the judgment aside, or taking an appeal or writ of error, had ex- 
pired before the passage of the act ; held, invalid, as interfering with vested rights, 
and an attempt by the legislature to exercise judicial powers. — Davis v. President, 
&e., of Menasha, 21 Wis. 491. Contra, Page v. Matthews, 40 Ala. 547 ; Noles v. 
Noles, ib. 576. 

2. Otherwise, when such judgment is for the State; as the latter may waive 
its own rights. — Calkins v. State, 21 Wis. 501. 

3. A prisoner may waive his constitutional immunity from being placed a 
second time in jeopardy, and does so when, by a proceeding instituted by him- 
self, he procures a reversal of his conviction. The fact that, before reversal, he 
had suffered part of the punishment, makes no difference. — Jeffries v. State, 40 
Ala. 381. See Hill v. People, 16 Mich. 351, post, sub ‘* Jury.” 

4. The Constitution of Nevada provides that no person holding a lucrative 
office under the United States, shall be eligible to any civil office of profit under 
that State. Defendant, being U.S. District Attorney, mailed a letter of resig- 
nation, Nov. 5, and was elected Attorney General of the State the next day. 
Held, that the above provision meant both ‘incapable of being legally chosen,” 
and ‘incapable of legally holding ;* but that the resignation was complete when 
the letter was mailed. — State v. Clarke, 3 Nev. 566. 

5. The act (1866, c. 74) creating the metropolitan sanitary district of the 
State of New York is constitutional. Judgment of Supreme Court reversed 
(Mitter, Grover, and CLerKe, JJ., dissenting). — Metropolitan Board of 
Health v. Heister, 37 N.Y. 661. See Commonwealth v. Patch, 97 Mass. 221. 

See ConstiruTionaL Law, 2; Emrvent Domary, 2. 


CONTRACT. 


1. A transfer of partnership property was made to defendants, ‘‘ subject to the 
payment by” defendants of all the money which the partnership was bound to 
pay on account of sewers, &c. The partnership creditor sued defendants for the 
amount due on said account. eld, that he could recover. Judgment of Su- 
perior Court reversed. — Dingledein v. Third Avenue R.R. Co., 37 N.Y. 575. 

2. A contract, made in 1862, between French subjects residing in France, and 
parties residing within the rebel lines and in the rebel States, was not a traflic 
between enemies, forbidden by the law of nations, the President’s proclamation, 
or the acts of Congress. — Devot v. Marx, 19 La. An. 491. 

See Bartment; Carrier; CONFEDERACY; CONFEDERATE Money, 1-3; 
ConstituTionaL Law, 1, 3; Custom; Contract; TENDER, 
1-3; Sate; Stave, 1, 3,4; Stray Law; Sunpay, 2-4; TeLeGcrapn, 2; Usury. 


CONTRIBUTION. 


1. Several parties subscribed certain sums for stock, for the purpose of estab- 
lishing a seminary. Plaintiffs, who were also subscribers, expended money and 
incurred liabilities in behalf of said seminary, as trustees for the same, both 
before and after its incorporation. Held, that they could not compel the other 
subscribers to contribute. — Shibley v. Angle, 37 N.Y. 626. 
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2. Plaintiff gave a bond in the penal sum of $2,000, as surety, and defendants 
gave another bond in the penal sum of $18,000, for the same principal. Plain- 
tiff was compelled to pay an amount less than the penal sum in his bond. Held, 
that defendants must contribute in the ratio of the penalty of their bond to that 
of the plaintiffs. — Armitage v. Pulver, 37 N.Y. 494. 

3. A will contained a general direction for the payment of the testator’s debts, 
but designated no,fund for the purpose. The estate not specifically devised and 
bequeathed was insufficient. Held, that specific devisees must contribute ratably 
with specific legatees. — Brant’s Will, 40 Mo. 266. 


CONVERSION. 


1. A. sold goods for Confederate money, for and at the request of B., who, 
mistaking his legal rights, refused to accept the proceeds. A. thereupon depos- 
ited the amount with his bankers, in his own name, and notified B. that it was 
subject to his order at any time. Confederate money became worthless, and B. 
now ratifies the sale, and demands the value of the proceeds at that time. Held, 
that he could not recover; the fact that the defendant did not make a special 
deposit did not render him liable for a loss arising from the nature of the pro- 
ceeds themselves (Harris, J., dissenting).— Ansley v. Anderson, 35 Ga. 8; 8.c. 
ante, 3 Am. Law Rev. 144. See Fulton Bank vy. Marine Bank, 2 Wallace, 252. 

2. S., a private citizen, having done no act of hostility to either party, was 
deprived of his wagon and mules while attempting to escape from the approach- 
ing Confederate forces, by Y., a Confederate soldier, at the command of Y.’s 
superior officer. Held, that Y. was liable, and not justified by the command. — 
Yost vy. Stout, 4 Coldw. 205; Witherspoon v. Woody, ib. 605. See Hawkins v. 
Nelson, 40 Ala. 553. 

3. A Confederate soldier took a horse which was the private property of a 
Federal soldier, and had never been used in the military service, sold it, and 
applied the proceeds to his own use. Held, that he was liable in trover. — Barn- 
hill v. Phillips, 4 Coldw. 1. 

See EMBEZZLEMENT ; TELEGRAPH, 2. 


CorPORATION. 


1. A corporation did not keep the books required by law; but the facts which 
should have appeared in such books, and to which the relator was entitled, did 
appear in the stock ledger, together with other matters which were confidential. 
Held, that the relator was entitled to an inspection of the stock ledger, and a 
mandamus was granted by GILBERT, J.— People v. Pacific Mail Steamship Co., 
50 Barb. 280. 

2. A board allowed a bill of a director for extra services. The interested 
director was present, and without him there would not have been a quorum. 
Held, that their action was void, and that a stockholder might sue for himself 
and others who should come in, to prevent the payment of said bill by the treas- 
urer of the company. — Butts v. Wood, 37 N.Y. 317. 

3. The franchise of a corporation cannot be taken on execution. — Stewart v. 
Jones, 40 Mo. 140. 

4. New York St. 1848, c. 40, § 18, makes members of corporations liable for 
debts due to servants, &c., of the corporation, for services performed for it. 
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Held, that the secretary of a corporation organized under that law was not a 
servant within said section. — Cogin v. Reynolds, 37 N.Y. 640. 

5. A complaint in a New York court alleged that ‘* defendant is a stockholder 
in the said Mechanics’ Bank” (in Georgia), ‘*and that, under and by virtue of a 
law or laws of the said State of Georgia, said defendant is liable,” without aver- 
ring that such a law was m force at the time the debt was céntracted, and without 
showing that the liability was founded on a contract, and not a penal provision 
of a statute. J/eld, on demurrer, that the liability must be presumed to arise 
from such a penal provision. By CLERKE, J. — Winter v. Baker, 50 Barb. 432. 
See Branch v. Roberts, ib. 435. 

See ConstiruTionaL Law, 3; Contripution, 1; Esroprer, 2; Novice; 
Tax, 5-7. 

Costs.— See Arrorney ; Trust, 2. 
Court Conriict or FepERAL anp State AuTuHoriry, 1, 


Courts oF STaTEs. 

In an action on a judgment alleged to have been rendered by ‘ the Circuit 
Court of Kent County, State of Michigan,” held, that judicial notice would be 
taken of the fact, that the circuit courts of the several States are courts of gen- 
eral jurisdiction (Downer, J., dissenting). —Jarvis v. Robinson, 21 Wis. 523. 

See PropatE; Removat or 

Courts or Unirep Stares.— See Removat or Suir; Tax, 6. 
Covenant. — See DEED; Huspanp anp Wire, 2. 
Crepiror. —See AssiIGNMENT. 

Law. — See Acquir; CoNrEssioN; CONFLICT OF 
FEDERAL AND Stare Autuoriry, 1; ConstirutionaL Law, State, 3; 
EMBEZZLEMENT; ForGery; Jupicran Act; Jury; Larceny; MURDER; 
Rare; Repeat; Variance. 

Crurtty. — See Divorce. 


Custom. 


The only liability excepted in a bill of lading given by defendants being ‘‘ dan- 
gers of the river,” held, that a custom which would exempt them from loss by 
robbery could not be shown. — Boon vy. Steamboat Belfast, 40 Ala. 184. 

See INsurRANCE, 2. 

DaMAGEs. 


1. L. delivered stone to H., a forwarder, to be sent by a common carrier to 
Saginaw, and there delivered to the agent of the American Express Co., with 
directions to deliver the same to the purchaser on payment of the price. H. for- 
warded the goods without the instructions, and they were delivered to the pur- 
chaser, who was insolvent, before payment. Held, that H. was liable to L. for 
the price of the stone. — Hutchings v. Ladd, 16 Mich. 493; s.c. more at length, 
ante, 2 Am. Law Rev. 775. 

2. In an action for a breach of contract to deliver stoves, &c., to plaintiff, 
who was to sell and account for them at a stated price, keeping any excess of the 
proceeds over said price, plaintiff proved the difference between the agreed 
price and the market value. Defendant offered to prove that plaintiff must have 
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incurred expenses in introducing the articles to the market, which would have 
deprived him of any profit on the sales, and the items and amount of such 
expenses. J/eld, that the evidence was admissible. — Giles v. Morrison, 50 
Barb. 50. 

3. Defendant, mistaking his line, cut logs on the adjoining tract, and trans- 
ported them toa boom. In replevin, held, that if the trespass was unintentional, 
and the defendant wished not to give up the increased value of the logs, the 
measure of damages was the value of the logs in the boom, less the cost of cutting 
and hauling them to the river, and of driving them to the boom. — Herdic v. 
Young, 55 Pa. 176. 

4. In an action against a railroad, by a pedler, for injuring him by their 
negligence, held, that evidence of the annual amount of the plaintiff's sales, and 
the profit he made upon them, was admissible, as tending to show the amount he 
might have earned if he had not been prevented. — Hanover R.R. Co. v. Coyle, 
55 Pa. 396. 

5. In an action against a newspaper for publishing a libellous item of news, 
the: proprietors not having acted with express malice, and not having shown 
negligence in their choice of reporters, held, that exemplary damages should not 
have been allowed. — Detroit Daily Post Co. v. McArthur, 16 Mich. 447; s.c. 
ante, 2 Am. Law Rev. 775. = 

See Coiuision; Deatru, 1; Estroprer, 3; Evinencr, 2; HusBanp anp 
Wire, 4; Lease; Lecat Tenper, 2; Liquipatep DamMaGes; NEGLIGENCE; 
RECOUPMENT. 


Deatu. 

1. H., a surgeon, caused the death of A.’s wife by malpractice, and was sued 
by A. for the loss of her service and society, and for his own mental suffering. 
Held, that A. was not barred by the death of his wife from recovering the pecu- 
niary damage suffered by him previous to her death, but that his mental suffering 
could not be considered. — Hyatt v. Adams, 16 Mich. 180. See 2 Am. Law 
Rey. 337, 351, 352. 

2. The deceased, being over twenty-one, had made an arrangement to become 
a substitute for a drafted man, and had declared his intention of giving his bounty 
money to his parents. He was on his way to be mustered into the service when 
he was killed on a railroad train. Held, that these facts were admissible to show 
the continuance of the family relation, and to found an action by his parent. — 
Pennsylvania R.R. Co. v. Adams, 55 Pa, 499. 

See Evipencr, 2; Master anp SERVANT, 2; NEGLIGENCE, 2. 

Decrarations. — See Evipence, 3. 


DEED. 


A grantee accepted a deed containing what purported to be a covenant by 
him, his heirs and assigns, but which was not signed by him, restricting the uses 
of the premises. J/e/d, that he and his grantees were bound by said covenant. 
Held, further, that manufactories for resin oil and parafline, if not ‘‘ distilleries,” 
within the meaning of the restriction, were covered by the words ‘ other danger- 
ous trade.” — Atlantic Dock Co. v. Leavitt, 50 Barb. 135. 

See Easement, 1. 


XUM 


816 SELECTED DIGEST OF STATE REPORTS. 


DeEtivery.—See ConsiGnor; Fraup; Sate, 1; SropraGe 1x TRANsITU. 
Demanp. — See Bits anp Nores, 4-6; Repievin, 1. 
Desertion. — See Divorce, 3. 
Devisr. — See ConTRIBUTION, 3; WILL, 4. 
Direcror. — See Corporation, 2; Novice. 
Discretion. — See Trust, 1. 


Divorce. 


1. A suit for a divorce a vinculo, brought in the name of a lunatic wife by her 
prochain ami, cannot be maintained. — Worthy v. Worthy, 36 Ga. 45. 

2. To a libel for divorce, the defendant recriminated adultery. It was proved 
that, since his marriage to defendant, the libellant had married another woman, 
and occupied the same house and bed with her for several days. Held, that evi- 
dence of the second wife and a physician, to prove that he did not and could not 
have connection with her, was inadmissible. — Clapp v. Clapp, 97 Mass. 531. 

3. Withdrawal by a wife from her husband’s bedroom to another in the same 
house, and unjustifiable refusal to have sexual intercourse with him for five years, 
are not desertion, within the statute giving a divorce for that cause.— Southwick 
v. Southwick, 97 Mass. 327° 

4, By statute, a divorce may be granted when either party ‘ shall have become 
an habitual drunkard.” The complainant married the defendant, knowing him 
to be an habitual drunkard at the time of the marriage. eld, that the case was 
not within the statute. — Porritt v. Porritt, 16 Mich. 140. 

5.. Cruelty, to be a cause for divorce, must be such as to cause at least a rea- 
sonable apprehension of injury to the life, limb, or health of the libellant, if the 


parties should live longer together. — Bailey v. Bailey, 97 Mass. 373; Odom v. 
Odom, 36 Ga. 286. 


See Conruict or Laws, 1. 


Defendants had their domicile in one parish, and, to avoid the dangers of the 
war, removed to another parish, where one of them traded in cotton, and both 
of them voted once or twice. It was the constantly declared intention of both to 


return to their former residence. Held, that they had not changed their domicile. 
— Folger v. Slaughter, 19 La. An. 323. 


Donatio Causa Mortis. 


One fleeing from the rebel conscription in East Tennessee was under a suffi- 
cient apprehension of death to make a valid donatio causa mortis (MiLuiGan, J., 
dissenting). — Goss v. Simpson, 4 Coldw. 288. 


Dower. — See INCUMBRANCE. 


Drart. 
The War Department rules, under which a draft was made in 1863, were valid ; 
and the Draft Commissioners appointed by the Governor of a State, and the 


Governor himself, when engaged in enforcing the draft, pursuant to said rules, 
were officers of the United States. 


Persons who conspired to resist, and resisted, the draft, were guilty of ‘‘ levy- 
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ing war” against the United States, whether present at the scene of violence or 
not. 

The defendant being Governor at the time of an attempt to resist the draft, 
and acting under the authority of the President, arrested the plaintiff, and de- 
tained him in custody for twelve days. Held, that he had not exceeded his 
discretionary power, and was not liable. — Druecker v. Salomon, 21 Wis. 621. 


EASEMENT. 


1. A grant to A., his heirs, executors, administrators, and assigns, of a right 
to dig and carry away coal from a bed under the grantor’s land, conveys an in- 
corporeal hereditament, and does not exclude the grantor’s right to mine ad 
libitum. The grantee cannot, therefore, maintain ejectment. — Gloninger v. 
Franklin Coal Co., 55 Pa. 9. See Grove v. Hodges, ib. 504. 

2. An action was brought to restrain the defendant from digging on his own 
land, and thereby cutting off the subterranean sources of ancient springs issuing 
on adjoining land of the plaintiffs. Held, that it could not be maintained (Mason, 
J., dissenting). — Delhi v. Youmans, 50 Barb. 316. 

3. A. was grantee of a right reserved in gross by B.’s grantor to draw from a 
spring on B.’s land as much water as would flow to a certain spot in a one and 
a quarter inch pipe. A. drew the water to a nearer point on his own land, on a 
lower level, but restricted the discharge to the amount allowed, by joining smaller 
pipes to the first one. Held, that he had not exceeded his rights. 

Since B. became owner of his land, a reservoir of stone had been made, which 
excluded from said spring a stream which naturally overflowed into it. B. 
‘restored the waters of the brook to the condition in which they were when he 


purchased.” Held, that he was not liable for the consequent pollution of the 
spring. — Goodrich v. Burbank, 97 Mass. 22. 

4. One who has acquired a prescriptive right to draw a certain amount of 
water from a mill stream, at his convenience, does not forfeit that right by ex- 
ceeding it. — Brace v. Yale, 97 Mass. 18. 

See BurpEN or Proor; License; Speciric PERFORMANCE, 2. 


EsECTMENT. — See EasEMENT, 1. 


ELEcTION. 

An elector cannot be compelled, in any judicial proceeding, to disclose how 
he has voted; nor can other evidence on the question be taken, unless he has 
waived the privilege, which he may do, as it is personal. But when one not 
qualified is proved to have voted, he is not privileged, and his vote may be 
proved and deducted (CaMPBELL, J., dissenting). 

Where a slip for the office of sheriff is found pasted over the name of a candi- 
date for some other office, so that the ballot contains the names of two candidates 
for sheriff, both names must be rejected ; otherwise if one name is partially, 
although not wholly, obliterated by the slip with the other. 

Votes for E. V. Cicotte cannot be counted for Edward V. Cicotte, nor votes 
for G. O. Williams for Gurdon O. Williams (the court following the authority 
of earlier cases; Cootry, C.J., dissenting). 

A statute required the inspectors of election, if more ballots were found in 
the box than there were names on the poll lists, to draw out and destroy, un- 
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opened, a sufficient number to make the count correspond: the inspectors 
neglected this duty. J/eld, that the election was not thereby made void. — Peo- 
ple v. Cicotte, 16 Mich. 283; same case more fully stated, ante, 2 Am. Law Rev. 
574. See 3 Am. Law Rev. 142. 

Emancipation. — See Stave, 2, 3. 


EMBEZZLEMENT. 


The fraudulent conversion, by a person in the employ of a national bank, of 
property of individuals deposited in such bank, is not punishable by any stat- 
ute of the United States, and may therefore be punished under a State law. 

The taking of such property by such a person, and sending it out of the State 
as collateral security for the taker’s own debt, is a fraudulent conversion, although 
at the time the taker intended to restore it, in specie, before it was found to be 
missing. (A portion of said property was sold, and never restored.) — Com- 
monwealth v. Tenney, 97 Mass. 50. : 

See Larceny. 


Eminent Domatrn. 


1. A freight company for loading and unloading freight, &c., is not for public 
uses, and the right of eminent domain cannot be used in its favor. — Memphis 
Freight Co. v. Mayor, &c., of Memphis, 4 Coldw. 419. 

2. A railroad company cannot use land, taken by eminent domain, for other 
than public uses; as for the deposit of dirt, &c., not connected with the efficient 
use of their right of way. — Lance's Appeal, 55 Pa. 16. 


Equity. — See Contrrisution, 3; Huspanp anp Wire, 2; Lease; Prosate; 
Speciric PerrorMaNnce; Tax, 6. 


EstToppeL. 


1. Inasecond action for flowing land, the same embankment, &c., being shown 
to exist which caused the previous damage, the defendant is estopped by the prior 
judgment against him to deny his liability for the injury, although its extent is 
to be determined by new proof.— Plate v. N.Y. Central R.R. Co., 37 N.Y. 472. 

2. In an action against the maker of notes given to a corporation for stock, 
and by it indorsed to plaintiff, a bona fide holder, the defendant is estopped to 
set up that the corporation has no legal existence, because not organized within 
the State granting the charter. — Camp v. Byrne, 41 Mo, 525. 

3. When a defendant is estopped by his representations to deny, as against 
the plaintiff, that he indorsed the note sued on, the plaintiff may recover the 
whole amount due on the note, although his actual damage in relying upon the 
representation was less. — Fall River N. Bank v. Buffington, 97 Mass. 498. 

See Tenant at WILL. 


Evmwence. 


1. A proposal to compromise is not admissible as evidence against the party 
making it, unless some fact or distinct liability is admitted in the offer. — Pike 
v. Doyle, 19 La. An. 362. 

2. ‘What did the deceased usually earn?” is a proper question in an action 
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by the next of kin against a railroad company for negligently causing death. — 
McIntyre v. N.Y. Central RR. Co., 37 N.Y. 287. 

3. In an action against a railroad company for injuring the plaintiff by negli- 
gence, declarations of the engineer by whose negligence the plaintiff was injured, 
made at the time of the injury, are admissible as part of the res geste. — Hanover 
RR. Co. v. Coyle, 55 Pa. 396. 

See Carnier, 4,7, 8, 10, 12; ConrepERATE Money, 3, 4; CONFESSION; 
Courts or States; Custom; DamaGes, 2,4; Deatru, 2: Divorce, 2; Esrop- 
pet, 1; Fraup; Husspanp anp Wire, 1; Insurance, 2, 5; Payment; Priv- 
ILEGED COMMUNICATION; Rape, 3; TELEGRAPH, 2; WiLL, 1, 3; Witness, 2. 

ExcuanGe. — See LeGat Tenper, 2. 
Execution. — See Corporation, 3. 
Executor aNnp ADMINISTRATOR. — See PARENT AND CHILD. 
Damaces. — See Damaces, 5. 


Exemption. —See Tax, 3, 4. 
Ex Post Facro Law. — See Test Oatu. 
Express Company. — See Carrier, 1, 2, 9, 12. 


Factor. 

Commission merchants receiving goods for sale, and selling them, do not own 
the proceeds, but only hold the. same subject to their lien as factors. Conse- 
quently, if they deposit such proceeds on their own general account, use the 
same in their general business, and fail to pay over the same on demand, they 
are liable to arrest, under the New York Code, as having misapplied another's 


money, received by them in a fiduciary capacity (Marvin, J., dissenting).— 
Duguid vy. Edwards, 50 Barb. 288. 
See Conversion, 1. 


Friony. — See Jury, 2, 3. 


FIXTURE. 

1. When a church was erected, a niche was left in the walls for the reception 
of an organ. An organ was placed. there, on a floor built to receive it, and was 
fastened to the same by nails driven through the outer case of the organ. The 
wall in rear of the organ was unfinished. //e/d, that, on a sale of the realty, the 
organ passed as a fixture. — Rogers v. Crow, 40 Mo. 91, 

2. Defendant conveyed a house and land to plaintiff by warranty deed. Said 
house was supplied with water by a pipe leading from a branch of the main pipe 
in the highway, across land of a third party, under an oral license from the latter. 
Defendant had a right to all the water drawn from said branch, on payment of 
an annual compensation. J/eld, that the whole of said pipe passed to plaintiff, 
as appurtenant to the house, but not a right to draw water from said branch.— 
Philbrick v. Ewing, 97 Mass. 133. 


Foreign ATTACHMENT. — See ForeEtGN JUDGMENT. 


JUDGMENT. 


An action in this State, in which the defendant has appeared, is not barred by 
his payment of an execution against him as garnishee of the plaintiff here, ob- 
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tained on his voluntary default, in a subsequent action in another State. —Whip- 
ple v. Robbins, 97 Mass. 107. 


ForGery. 


In an information for forgery of checks, it is not necessary to show that the 
forged checks and their signatures resemble the genuine sufliciently to deceive 
persons of ordinary business observation, A bare possibility of fraud is enough. 
— State v. Dennett, 19 La. An. 395. 


Forwarper. — See DamaGes, 1. 


Fravp. 


The presumption of fraud arising in case of a sale of chattels, not accom- 
panied by an immediate delivery, may be rebutted. — Bullis v. Borden, 21 Wis. 
136; Mayer v. Clark, 40 Ala. 259. 

See Carrer Morreace, 3; Raper, 3; Sate, 4. 


Fravups, STATUTE OF. 


1. A promise to pay the debt of another, in consideration of the release to the 


debtor of security held by the creditor, is within the Statute of Frauds. — Corkins 
v. Collins, 16 Mich. 478. 


2. A contract to make brick at a spot, and out of clay, selected by the pur- 
chaser, is not a contract for the sale of chattels, within the Statute of Frauds. — 
O'Neil v. N.Y. & S. P. Mining Co., 3 Nev. 141. 


Freicgut Company.—See Eminent Domanry, 1. 
GARNISHEE. — See ForEIGN JUDGMENT. 
— See LeGat TENDER. 
Gratuity. —See Lien. 

Guaranty. —See PayMEnt. 
GuarpDIaAn. —See CoNFEDERATE Money, 6, 7. 
Hicguway. —See Way. 
Homicipe. —See Murper, 2. 


HvusBanp AND WIFE. 


1. The fact that the plaintiff, a feme covert, had for some years lived apart from 
her husband, who did nothing for her support, is evidence from which a jury may 
infer that the contract sued upon was made by her on her separate account. — 
Burke v. Cole, 97 Mass. 113. 

2. A married woman may charge her separate estate by joining with her hus- 
band, who is also her trustee, in a deed with covenants of warranty. — Gunter v. 
Williams, 40 Ala. 561. 

3. Under the statutes of New York, a married woman’s separate estate is 
charged by her agreement to pay the price of real estate purchased by her for 
her separate property. — Ballin v. Dillaye, 37 N.Y.35. Judgment of Supreme 
Court reversed. See Estabrook v. Earl, 97 Mass. 302. 

4. In an action by a married woman to recover damages for a personal injury, 
she cannot recover the physician’s and nurse’s bills, in damages, unless she has 
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charged her separate property therewith, as otherwise her husband only is liable 
for those expenses. — Moody vy. Osgood, 50 Barb. 628. 
See Conpiri0on ; Deatu, 1; Wrrness, 1. 


Icn. — See Way, 1. 


Contract. 


1. ‘Selling short,” i.e., a nominal sale of stock at a certain price, at so many 
days from date, with no intent to transfer the stock, but only that the difference 
between the price named and the value of the stock on the day named should be 
paid, by the purchaser if the price named is greater, by the seller if it is less: 
held, to be void as a gambling contract. So are notes given for margins in the 
same transaction. — Brua’s Appeal, 55 Pa. 294. 

2. Contracts of insurance on freight made with a steamboat which, contrary 
to a prohibition by act of Congress, is navigating the waters of the United States, 
without having obtained inspection papers, are void. — Benton v. Hope, 19 La. 
An. 463. 

3. A policy of insurance against loss by fire on intoxicating liquors, kept by 
the assured for sale, in violation of law, is void as to him. — Kelly v. Home Ins. 
Co., 97 Mass. 288. 

See ConreDERACY; CONFEDERATE Money, 1, 3; Contract, 2; Stave, 1, 
3; Sunpay, 4. 


IncorroreaL HerepITaMENT. — See EaseMENT, 1; License. 


INCUMBRANCE. 


The right of a wife to waive a provision in lieu of dower, and to be endowed, 
is within the covenant against incumbrances in a conveyance, by the husband, of 
land acquired after making such provision, and during her life. — Bigelow v. 
Hubbard, 97 Mass. 195. 


See Speciric Perrormance, 2; Tax, 8. 

InpictMeNT. —See Autrerors Acquit; Murper, 1; Rape, 1; VARIANCE. 
Inrant. —See Master anp SERVANT, 1. 
Ixsunction. —See Tax, 6; Trape Mark. 

_ Lysotvency. — See AssiGNment; Bankrupt Law. 


INSURANCE. 


1. In order to avoid a policy of insurance, made and accepted on condition that 
it should be forfeited on failure by the assured to pay, when due, a premium note 
given by him to the insurers, the burden is on the latter to prove non-payment. 

If an agent receives payment of such a note when over-due, and accounts for 
the same to the insurers, and they receive it without inquiry, they thereby waive 
the forfeiture, although the agent had no authority to do so.— Hodsdon v. 
Guardian Life Ins. Co., 97 Mass. 144. 

2. A policy contained a condition, that the insurance should not be considered 
as binding until payment of the premium. Held, that parol evidence that the 
premiums were not generally paid at the time the policies were delivered was 


admissible to show a customary waiver of the condition; and that, no intimation 
VOL. III, 21 
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having been given to the plaintiff that he would form an exception to said cus- 
tom, the policy was binding from its date. — Pino v. Merchants’ Mutual Ins. Co., 
19 La. An. 214. 

3. A policy of insurance, assuming the perils of men-of-war, pirates, rovers, 
arrests, restraints, detainments, &c., contained this clause in the margin: ‘* War- 
ranted free from loss or expense arising from capture, seizure, or detention, or 
the consequences of any attempt thereat.” //eld, that said clause was a warranty 
by the insured, controlling the other part of the policy, and that a capture by 
authority of the Confederate States, during the war, was within the same, but not 
a capture by a mob. 

April 21, 1861, a vessel, lying at the wharf in Norfolk, Virginia, was seized 
by a body of men professing to act by authority of the State of Virginia, towed 
into the channel, and sunk, to prevent the ingress or egress of vessels of war, 
amid great confusion and excitement. No relief could be got from the courts or 
the military, and the vessel was lost. Held, that, whether this was an act of war 
by the State of Virginia, or the act of a mob, should have been left to the jury. 
That the Virginia Ordinance of Secession, of April 17, 1861, was evidence on the 
point, and that the courts would take judicial notice of the civil war and the acts 
which created it. Decision of Supreme Court reversed (Davies, C.J., and 
Wricat, J., dissenting). — Swinnerton vy. Columbian Ins. Co., 37 N.Y. 174. 
See Marcy v. Merchants’ Mut. Ins. Co., 19 La. An. 388; Mauran v. Ins. Co., 
6 Wallace, 1. 

4, Insurers are liable on a fire insurance policy for damages done to goods by 
water used in saving them from fire. — Geisek v. Crescent Mutual Ins. Co., 19 
La. An. 297. 

5. In an action upon a life insurance policy, where the question is, whether the 
death of deceased was accidental, or was intentionally brought about by himself, 
it is not competent to show that he was an ** infidel” or an ** atheist,” as evidence 
that he would therefore have been more likely to commit suicide. —Gibson v. 
American Mut. Life Ins. Co., 37 N.Y. 580. 

6. Upon a policy of life insurance, payable to the assured, his executors, ad- 
ministrators, and assigns, for the use of his wife and children, and assigned by 
him and his wife for valuable consideration, with the assent of the insurers, the 
assignee may sue at law, on the death of the assured after his wife, but living a 
child, notwithstanding the Massachusetts statutes on the subject. — Burroughs v. 
State Mutual Life Ass. Co. of W., 97 Mass. 359: 

7. A life insurance policy was payable to the party insured, or, in case of his 
death within fifteen years, to his ‘‘ heirs or representatives.” He died within 
that time, and his heir sued. Held, that the suit was well brought by her, and 
not by the executors. — Loos v. John Hancock Mut. L. Ins. Co., 41 Mo. 538. 

See ItteGat Contract, 2, 3; Lecat Tenper, 3. 


INTEREST. 


Interest is allowed upon a penalty of a bond when it is necessary to protect 
that which the penalty was given to secure. — Weikel v. Long, 55 Pa. 238. 
See Stamp, 5. 
InTeERNAL Revenue. — See Stamp; Tax, 6. 


InvesTMENT. —See Trust, 1. 
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JEw. 

An ordinance prohibiting the sale of goods on Sunday does not violate a pro- 
vision in a State Constitution, that no person shall, ‘‘ upon any pretence whatever, 
be hurt, molested, or restrained, in his religious sentiments or persuasions,” 
when applied to pious Jews who wish to traflic on that day. — Lrolickstein v. 
Mayor of Mobile, 40 Ala. 725. 

Promisor. 


One joint debtor cannot execute an assignment of joint property without the 
authority of the other. Judgment of Supreme Court reversed. — Gates v. An- 
drews, 37 N.Y. 657. 

See Conr.ict or Laws, 2. 


JUDGMENT. — See Estopret, 1. 


Jupiciat Act. 

Supervisors, in examining, settling, and allowing accounts chargeable to the 
county, act judicially, and are not, it seems, liable to a civil action in that behalf; 
but they are liable to indictment for an abuse or fraudulent excess of their power. 
— People v. Stocking, 50 Barb. 573. 

See AssumpsIT, 2. 

JURISDICTION. —See Bankrupt Law; Conriict or FEDERAL AND STATE 

Autuoriry, 2, 3; LeGisLaruRE; Prosate; Tax, 6. 


Jury. 
1. Under the first section of the Act of Congress of June 17, 1862, any party 


to a case, civil or criminal, may challenge a grand or petit juror for the causes 
specified. 

Grand jurors may be challenged, for cause, by one who, though still at large, 
has been warned by the Government prosecuting officers that he will be indicted. 

The accused party has no right to submit evidence on his behalf to the grand 
jury (U.S. Dist. Ct.) — United States v. Blodgett, 35 Ga. 336. 

2. A jury to try a felony must consist of twelve men. The prisoner cannot 
consent that one of them be withdrawn. Otherwise, it seems, of misdemeanors. 
— State v. Mansfield, 41 Mo. 470. 

3. In a trial for murder, a new trial was moved for on the ground that one of 
the jurors was an alien. This was not known to the prisoner or his counsel until 
after verdict, and the juror had not been challenged, although the prisoner's chal- 
lenges had not been exhausted. A new trial was granted. Jt seems that the 
prisoner could not have waived his rights, even had he known the facts. — Hill 
v. People, 16 Mich. 351. Same case more fully stated, ante, 2 Am. Law Rev. 
574. See Jeffries v. State, 40 Ala. 387, 


LANDLORD AND TENANT. —See TENANT aT WILL. 


A. agreed to lend B. a sum of money, and handed him a larger sum to count 
in A.’s presence, and take from it the proper amount. B. refused to return any 
of it, and carried it all off. Held, that this was not embezzlement, but larceny. 
— Commonwealth v. O'Malley, 97 Mass. 584. 

See EMBEZZLEMENT. 
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LEASE. 


After a bill for specific performance of an agreement to lease had been pend- 
ing ten years, a supplemental complaint alleged breaches of covenants which 
ought to be included in the lease when executed. On demurrer, ‘ela, that unless 
the defendant should, within reasonable time, agree not to set up the Statute 
of Limitations, nor to advert to the date of the lease, in actions thereafter to be 
brought against him for said breaches, the demurrer should be overruled ; but, if 
he should so agree, the supplemental complaint should be dismissed. — Noonan 
v. Orton, 21 Wis. 283. 

Lecacy. — See ConrrisuTion, 3. 


Lecat 
1. The Legal Tender Law is valid and binding; and therefore a refusal, by 
the indorsee of a note made in 1860, of a tender in United States currency by the 
maker, discharges the sureties. — Johnson v. Ivey, 4 Coldw. 608. 
2. Defendants were bound to pay a foreign debt of plaintiff, and to indemnify 
f him from liability thereon; and plaintiff, on their default, paid it in exchange, 
purchased at the current rate with legal tender notes. Held, that defendants 
i were liable for the full amount of the legal tender notes. — Pfeil v. Higby, 21 
| Wis. 248. 
3. Plaintiffs paid their premiums in gold coin, in consideration of which the 
defendant insurers agreed to pay the losses, if any, in gold coin. Held, that 
: ; defendants were bound to do so; but that, in the absence of further agreement, 


f they were not bound to pay dividends of profits in gold. — Luling v. Atlantic 
Mut. Ins. Co., 50 Barb. 520. 
4, An act making the judges’ salary, which had been payable in gold, payable 


a in legal tender notes, was held not within a clause of the State Constitution for- 
4 bidding the diminishing of said salary during their term of office. — State v. 
(- Rhodes, 3 Nev. 240. 

See Tax, 4. 

LEGISLATURE. 


a When the Governor returns a bill, declining to approve it because of a sup- 
posed informality, it is not for the court to determine the soundness of the objec- 
tion. The bill does not become a law without further action of the legislature. 
— Birdsall v. Carrick, 3 Ney. 154. 

Levy. — See ATTACHMENT. 

Lise. — See Damaces, 5. 


LICENSE. 

A. granted to B. a right to sink one or more wells on his land, and agreed to 
convey the fee if oil was found; also to grant him an exclusive right to sink wells 
on other land at $100 for every ten years for every well B. might continuously 
pump oil from; B., if he should not find oil, to have the right to remove his 
machinery, &c.; if oil were found, the right to pump to continue as the rent 
q should be paid. B. assigned his rights to plaintiffs. eld, that this was a license 
fe to B; that, B. having made improvements, it was irrevocable ; that, having been 
i assigned, it was determined. — Dark v. Johnston, 55 Pa. 164. 
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Lien. 


Money was appropriated by the legislature for the relief of citizens whose 
property was destroyed by the rebels in 1864. A house which belonged to one 
who subsequently died insolvent, and which was subject to judgment liens of his 
creditors, was part of the property so destroyed. Held, that the appropriation 
of the State, being a mere gratuity, the distributees took the same, as personalty 
discharged of the lien. — Gillan v. Gillan, 55 Pa. 430. 

See ConFLict OF FepERAL AND State Auruonrity, 2, 3; Tax, 8. 


LimiraTIONS, STATUTE OF. 


1. When there are several ascertained and admitted debts, none of which are 
barred by the statute, and a payment is made without an application of it by the 
debtor, it may be applied by the creditor to the oldest debt, and a new period of 
limitation will begin from the date of such payment. That the application was 
not made until the suit was brought, is immaterial. — Ramsay v. Warner, 97 
Mass. 8. 

2. When a debt would be barred by the Statute of Limitations but for a new 
promise, the action is properly brought on the original contract.— Carr v. Hurl- 
but, 41 Mo. 264. 

3. The fact of defendant’s having been in Confederate service, and thus avoided 
citation, does not interrupt prescription. — Hutchinson v. Richardson, 19 La. An. 
187. 

4. An indorsement of payment on the back of a note, without evidence when 
and by whom such indorsement was made, does not interrupt prescription. 
Neither did the existence of the war, without proof that plaintiff could not have 
brought his action earlier. — Munson v. Robertson, 19 La. An. 170. 

See BiLts anp Nores, 12; Lease; MorrGaGe, 1; Stay Law. 


LiquipaTED DaMaGEs. 


1. An agreement by C. to pay $900 in case he violated an agreement not to 
do business in the town of W. so long as D. should do such business there, is for 
liquidated damages, not for a penalty. — Cushing v. Drew, 97 Mass. 445. 

2. The parties to an agreement for the sale of land ‘fixed and agreed upon” 
$5,000 ‘‘as the liquidated amount of damages to be paid” by either party who 
failed to keep his agreement. Held, that, the language being explicit, the sum 


named could not be treated as a penalty. — Leggett v. Mutual Lise Ins. Uo. of 
N.Y., 50 Barb. 616. 


Live Stock. —See Carrier, 6. 


LorTrery. 


A “prize concert,” one-half of the tickets to which represent blanks, and the 
other half entitle the holder to ‘‘ gifts,” numbered to enamnapen, is a lottery. — 
Commonwealth v. Thacher, 97 Mass. 583. 


Lunacy. —See Drvorce, 1. 
Mauice. — See Murper, 2. 
Manpamus. — See Corporation, 1. 
Marriep Woman. — See Huspanp anp WIFE. 
MartiaL Law. —See Bank. 
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Master SERVANT. 

1. A minor apprentice enlisted, his master consenting on condition of receiv- 
ing the minor’s bounty money, which he did. Held, that the minor could recover 
it. — Kelly v. Sprout, 97 Mass. 169. See Taylor v. Mechanics’ Savings Bank, 
ib. 345. 

2. Men working on a railroad were told by the foreman to go to their 
working place on a hand car; that there was time enough before an expected 
train could overtake them; and they went accordingly. The foreman’s watch 
was behind the railroad time, the train struck the hand car, and killed one of the 
men. eld, that the company were not liable for his death. — Weger v. Penn- 
sylvania R.R. Co., 55 Pa. 460. 

Measure oF DamaGces.—See DamaGeEs. 
Mercantite AGENcy.—See PrivitEGED COMMUNICATION. 
Mine. — See Easement, 1. 
MispEMEANOR. —See Jury, 2. 


MortTGaGeE. 


1. A mortgage, not containing any express covenant to pay the mortgage 
debt, may be foreclosed after the mortgage note is barred. — Whipple v. Barnes, 
21 Wis. 327. See Knox v. Galligan, ib. 470. 

2. A contract was made for the sale of land, and payment of the purchase 
money was secured by a bond and mortgage. The purchaser took possession of 
the land, and made partial payments on the bond. Subsequently, the principal 


contract was cancelled, and the purchaser gave up possession of the land. Held, 
reversing the judgment of the Supreme Court, that the bond and mortgage were 
thereby cancelled. — Eveland v. Wheeler, 37 N.Y. 244. 

3. The right of the assignee of a mortgage note to a preference over the 
holder of another such note falling due later, and secured by the same mortgage, 
attaches from the time of the assignment of the first note, and is not divested by 
the failure of the assignee to bring his action to foreclose before the maturity of 
the second note. — Lyman v. Smith, 21 Wis. 674. 

See MorrGaGe; Rarroap, 1; Usury, 1. 


MvrDER. 

1. An indictment, charging the offence of murder to have been committed 
wilfully and of malice aforethought (omitting the words ‘‘ with premeditated de- 
sign”), and a general verdict of guilty, followed by a sentence of death, will be 
sustained in New York, since the statute of 1862, creating two degrees of the 
crime, as well as before.— Fitzgerrold v. I'he People, 37 N.Y. 413 (Bacon, J., 
dissenting), tb. 685. 

2. When a homicide,is proved, the presumption is that the killing is murder; 
and it is for the slayer to rebut this by evidence justifying the act or reducing the 
offence to a lower grade. — Clarke v. State, 35 Ga. 75. 

See Conriicr OF FrepEeraL anp State Autuority, 1; Jury, 2, 3. 


Nationat Bank. 


1. By section 8 of the Act of Congress of June 3, 1864, which is not modified 
by section 57, a national bank may be sued in the courts of a State other 
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than that in which it is located. By Incranam, J.— Cooke v. State National 
Bank, 50 Barb. 339. 

2. National banks are instruments of the Federal Government, and are liable 
to State taxation only in the way prescribed by United States laws (Act of June 
3, 1864). A tax, therefore, on the capital or on the business of such a bank is 
illegal (Tuompson, J., dissenting).— Pittsburg v. First National Bank of Pitts- 
burg, 55 Pa, 45. 

See Bank. 


NATURALIZATION. —See ALIEN. 


NEGLIGENCE. 

1. Defendants agreed to tow plaintiff's boat from A. to N.Y., and to place 
her between two other boats. He placed her outside, and the cargo was injured 
by waves and storms. The referee found that the crew of said boat did not use 
due care in the position in which it was; but that, if it had been fastened between 
two deck boats, the loss would not have happened. eld, that the plaintiff could 
not recover, as his agent’s negligence contributed to the loss. — Milton v. Hudson 
R. Steamboat Co., 37 N.Y. 210. 

2. It is a question for the jury, whether it is negligence for a passenger to fol- 
low the direction of a servant of the defendant railroad company, and to pass 
from one car to another while the same are in motion for the purpose of find- 
ing a seat; it is not negligence as a matter of law. — McIntyre v. N.Y. Central 
RR. Co., 37 N.Y. 287. 

See Carrier, 7, 8; Nuisance; Surery; Trespass; Way, 2. 

Necro. —See Rartroap, 5. 
New Promise. —See Brits anp Nores, 11. 


New Triat.—See Constirutionat Law, Strate, 1, 2. 


Notice. 


Notice to the director of a bank, not given to him as such director, or knowl- 
edge obtained by him when not acting in that capacity, is not notice to the bank. 
— Westfield Bank v. Cornen, 37 N.Y. 320. 

See Bitts anp Nores, 5, 7-10; Carrier, 12-14; Prrxcrpat anp AGENT, 
2; Tre. 

NUvISANCE. 

The defendants dug a deep hole on their premises, close to the line of a public 
street, and threw out earth and stones upon the sidewalk. The plaintiff, in try- 
ing to pass the obstructions on the sidewalk, went a little upon the defendants’ 
land, fell into the hole, and was injured. It was a dark night, and defendants had 
provided no light. The plaintiff was using due care. Held, that the fact that, 
under the above circumstances, he went upon defendants’ land and was injured 
there did not bar his action. — Vale v. Bliss, 50 Barb. 358. 


Orrice. 
A deputy street commissioner of the city of New York was kept out of his 
office by one claiming the office of street commissioner, and prevented from per- 
forming his duties. Held, that he could not maintain an action against the city 
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for the amount which he would have earned. The claim of a public officer to 
fees arises only from the performance of services. — Smith v. Mayor, &c., of New 
York, 37 N.Y. 518. See Mott v. Connolly, 50 Barb. 516. 

See ConstiruTionaL Law, Stare, 4. 


Parpon. 
1. A full pardon, granted and accepted prior to the seizure of property, or the 
institution of any proceeding to condemn it, is a bar to a judgment of condemna- 
tion under the Confiscation Acts. — United States v. Athens Armory, 35 Ga. 344. 
2. If one indicted does not avail himself of a general amnesty by accepting it 
before it is revoked, he cannot set it up afterwards. — Michael v. State, 40 Ala. 
361. 


PaReENT anD CHILD. 

A father is not barred of his action for enticing his minor son from his service, 
and procuring said son to enlist as defendant’s substitute, by having previously 
sued for and recovered, as administrator of said son, the bounty money promised 
the latter by the defendant, and by having received the said son’s back pay from 
the Government (BoarpMan, J., dissenting).— Caughey v. Smith, 50 Barb. 351. 
See SEDUCTION. 


PARTNERSHIP. 

L. hired a shop, and bought the stock of goods in it, and permitted W. to 
carry on the business thereafter in W.’s name, under an agreement that W. 
should pay all the bills incurred in conducting it, and always keep a stock of 
goods on hand equal in value to the amount paid by L., and ultimately pay to L. 
that amount, and that L. should receive one-half of the net profits of the business, 
‘and should have a right to secure himself by taking possession at any time. 
Held, that L. was liable for a debt incurred by W. for goods used in carrying on 
the business, to one who sold them, relying on a belief that L. was a partner in 
the business with W.— Pratt v. Langdon, 97 Mass. 97. 


Party Speciric PERFORMANCE, 2. 


PayYMENT. 


When notes of a third party are received for a pre-existing debt, the fact that 
they are guaranteed by the original debtor is not prima facie evidence that they 
were not received in payment. — Williams v. Ketchum, 21 Wis. 432. 


See Assumpsit, 1; CoNFEDERATE Money, 5-9; Luwrrations, STATUTE OF, 
1; Srave, 4. 
Prenat Stature. — See Corporation, 5. 

Penattry. — See Iyrerest; Liquipatep DaMaGEs. 
Pieapive.—See Brits anp Notes, 6; Corporation, 5; Luwrrations, Stat- 
UTE OF, 2; RePLeviy, 1. 
PLEDGE. 


Defendants, who held as collateral security certain stocks which had subse- 
quently been assigned to plaintiffs, sold the same with their assent. Plaintiffs 
sued for the surplus proceeds. Held, that defendants could only retain the 


SELECTED DIGEST OF STATE REPORTS. 829 


amount which, if tendered by the plaintiffs at the time of the assignment to them, 
with interest and expenses, would have discharged the defendants’ claim at that 
time as pledgees. Judgment of Superior Court reversed. — Van Blarcom v. 
Broadway Bank, 37 N.Y. 540. 

PREFERENCE. — See MorrGace, 3. 
Prescription. — See Lirrations, STATUTE OF. 
Presumption. —See Burpen or Proor; Carrier, 7-11; Fraup; Murper, 
2; Reeistry or Deeps; 1. 


Principat aND AGENT. 


1. The relation of principal and agent between one in the North and another 
in the South was not suspended or dissolved by the war. — Mousseauzx vy. Urquhart, 
19 La. An. 482. 

2. Defendant, as chairman of a town board of supervisors, obtained a recruit 
to be credited to the town upon a promise of a sum, as town bounty, exceeding 
the amount which the town was authorized to pay. Held, that he acted as a pub- 
lie agent; that his authority being derived from statute, the other party had 
notice of its limits; and defendant, not having made the undertaking in his 
individual capacity, was not liable ex contractu.— McCurdy v. Rogers, 21 Wis. 
197. 

See Broker; ConsiGNor; Conversion, 1; Evipence, 3; Factor; Insur- 
ANCE, 1; Rartroap, 4; Sate, 2; SroppaGe TRANSITU. 

PRIVILEGED COMMUNICATION. 

Defendant kept a mercantile agency for the purpose of furnishing information 
of the credit of persons in business to subscribers who needed the same. He 
stated, in answer to a subscriber who held a note indorsed by the plaintiff, that 
the plaintiff was a man of no responsibility, that he worked for counterfeiters, 
and was a counterfeiter. Defendant declined to put this in writing, and, by the 
terms of subscription, the information was not to be communicated. Held, that 
this was a privileged communication, and that the plaintiff must establish malice 
affirmatively. Also, that the terms of the subscription were competent evidence 
of the relations between said subscriber and defendant, and of the privileged 
nature of the communication. — Ormsby v. Douglass, 37 N.Y. 477. 


PROBATE. 


The county courts in Tennessee have exclusive jurisdiction of the probate of 
wills ; and the validity of a will, admitted to probate in the county court where 
the testator died, cannot be collaterally impeached in a court of equity. — Towns- 
end v. Townsend, 14 Coldw. 70. 


Procuetn Am1.—See Divorce, 1. 
Prorir A Prenpre. — See Easement, 3. 
Promissory Notrr.—See Bitts anp Nores. 
Provisions. —See 5. 


Proxmmate Cavuse.— See Damaces, 1; Insurance, 4; NEGLIGENCE, 1; 
Way, 3. 


Pusuic Eminent Domarn. 


i 
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1. A railroad company mortgaged all their rights in their road, which ex- 
tended through two States. The trustee of the mortgage being within the 
jurisdiction of the court of one of said States, held, that he could be authorized 
and compelled to sell whatever interest of the company would pass under the 
terms of the mortgage. — McElrath v. Pittsburg & Steubenville R.R. Co., 55 Pa. 
189. 

2. Railroad companies were authorized to make arrangements with other rail- 
road companies for the ‘* working and operating” the roads of the latter, by a 
clause in the general railroad law. Defendants, under this authority, took a 
lease of a road built under said law, being themselves organized under a charter, 
Held, that their liability as to said road was determined by the general law, and 
not by the charter of the lessees. — McMillan v. Mich. S. & N. I. R.R. Co., 16 
Mich. 79. 

3. A railroad company is bound to receive and forward freight in the order in 
which it is offered at that station, not in the order with reference to all the sta- 
tions on the road, and the rolling stock should be distributed to the several 
stations with reference to the business ordinarily done at them. — Ballentine v. 
W. Mo. R.R., 40 Mo. 491. 

4, Plaintiff delivered his trunk and a piece of carpeting to the baggage master 
of a passenger railroad train. He received one check, the baggage master saying 
that one would do for both articles, —he would strap them together, and they 
would go safe. By the printed rules of the company, the baggage master was 
forbidden to take articles of merchandise on passenger trains, but plaintiff did 
not know this. The carpet was lost. Held, that the railroad was liable. — Min- 
ter v. Pacific R.R., 41 Mo. 503. ‘ ; 

5. The rules of a railroad company required the conductor to make colored 
persons sit at one end of the car. A colored woman having entered and seated 
herself in the middle, and refusing to go the end of the car when directed by the 
conductor, was put off the train by him. Held, that the rule was legal, and 
might be enforced by the conductor, if he used no unnecessary violence (READ, 
J., dissenting). — West Chester & P. R.R. Co. v. Miles, 55 Pa. 209. 

See Carrier; Consignor; Damaces, 4; Domain, 2; EvipEnce, 
2,3; Masrer anp Servant, 2; NEGLIGENCE, 2. 


Rape. 


1. In an indictment for rape, the averment that the prisoner ‘‘ did carnally . 
know” the female is sufficient, although it is not averred that he had carnal 
knowledge ‘ of her body.”” — Commonwealth v. Squires, 97 Mass. 59. 

2. Under the New York Statutes (2 R. S. 663, § 22), having carnal connec- 
tion with a woman intoxicated to the point of insensibility, with such force only 
as is necessary to accomplish the act under such circumstances, is not a rape. — 
People v. Quin, 50 Barb. 128. 

3. A physician had carnal connection with a female patient, a single woman 
of thirty years of age, on two occasions, while attending her professionally. She 
testified that he told her she had a disease of the womb, and that a physical exam- 
ination was necessary; that, while doing the acts, he professed to be making 
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such examination, which she believed to be true; that this occurred in the parlor 
of her brother’s house, in the daytime, while her brother's wife was in an adjoin- 
ing room; that she made no outcry, and did not reveal these facts until after she 
had been told that she was pregnant. Held, that such a statement, made by a 
woman of any intellectual capacity, ought not to become the basis of a judicial 
decision. IJ/cld, also, that an instruction, that ‘‘ even if the defendant had accom- 
plished his alleged purpose by fraud, without intending to use force, then such 
fraud does not constitute rape, unless the evidence shows that the defendant 
intended to use force, if the fraud failed,” should have been given. — Walter v. 
People, 50 Barb. 144. 


RECOGNIZANCE. 

The principal in a recognizance to appear at court and answer to an indict- 
ment found against him was thrown from a horse and disabled from appearing. 
Held, that his illness, so caused, was an act of God, which excused him. — People 
v. Tubbs, 37 N.Y. 586. 


Recor. 

An acknowledgment was properly indorsed on a deed, but was improperly 
entered of record by the clerk. Held, that the clerical error did not prejudice 
the purchaser. — Scruggs v. Scruggs, 41 Mo. 242. 

See Reaisrry or Deeps. 


RECOUPMENT. 

On an action on a note by the payee against the maker, the defendant may 
recoup damages caused by the plaintiff's depriving him of part of the considera- 
tion of the note. — Stacy v. Kemp, 97 Mass. 166. 

RECRIMINATION. — See Divorce, 2. 


Recistry or Deeps. 

Standing trees were sold to the plaintiff by a written contract, which was not 
recorded. Defendant was a subsequent purchaser of the land on which the trees 
were standing, without notice of the prior contract, and cut and removed the 
trees. A referee found in his favor. Held, that as, in order to justify the 
finding, payment of the purchase money by the defendant was necessary, so as to 
constitute him a bona fide purchaser, that fact would be presumed to have been 
found. 

Held, further, that the prior contract created an interest in real estate, within 
the meaning of the recording act; and, not having been recorded, was not valid 
as against the defendant. — Vorebeck v. Roe, 50 Barb. 302. 

See Recorp. 


—See Conruict or Laws, 2. 


Removat or Suits From State to Unitrep States Courts. 

1. The State court will allow any case within the terms of the Act of Congress 
of March 2, 1867, to be removed to the United States Circuit Court, on proper 
steps being taken, whatever its opinion of the jurisdiction of the latter in the case, 
and in the absence of a contrary decision by the United States courts. ~ Sneed v. 
Brownlow 4 Coldw. 253. 
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2. To authorize a removal under the above act, all the defendants must be 
non-residents of the State. 

An action of tort against three defendants, for a conspiracy, cannot be re- 
moved by two of them into the United States court under the Act of Congress 
approved July 27, 1866 (Byrn, J., dissenting). — Ex purte Andrews & Mott, 40 
Ala. 639. 


REPEAL. 


When a prisoner, after sentence, is not executed on the appointed day, and is 
brought before the court on a subsequent term to be resentenced, the interven- 
ing repeal of the law under which he was first sentenced requires his discharge 
(Wa ker, C.J., dissenting). 

Such a case is not within a saving clause of ‘ seins now pending.” — 
Aaron v. State, 40 Ala. 307. 


REPLEVIN. 


1. Ina statutory action of replevin, when the defendant admits the detention, 
and justifies under a claim of title, no demand need be shown (JoHNsoN, J., 
dissenting).— Perkins v. Barnes, 3 Nev. 557. 

2. An owner of timber land erected temporary buildings, for lumbering pur- 
poses, on part of an adjoining tract of wild land, supposed by him to be within 
his own lines, and, after finishing lumbering, abandoned the buildings, having 
cut logs from said adjoining tract. Held, that the owner of said tract could 
maintain replevin for the logs cut from it; nothing short of an actual and perma- 
nent adverse possession will take away the possession which the law attaches to 
the legal title of wild land. — Young v. Herdic, 55 Pa. 172. 


3. The vendee of property, acquired by robbery by his vendor, cannot main- 
tain replevin for the same. — Purham v. Riley, 4 Coldw. 5. 
See ATTACHMENT; BartMentT; DamaGes, 3. 


Res Grestz.— See EvipEnce, 3. 
Revocation.—See Prrvcrpat anp AGENT, 1; WILL, 2. 
Rossery.—See REpPLEvIN, 3. 


1. Delivery of the keys of a safe sold, and of the room in which it stood, with- 
out removal of the safe, held, sufficient. — Benford v. Schell, 55 Pa. 393. 

2. Plaintiff left a horse at the stable of B., authorizing him to sell it. H., 
formerly plaintiff's groom, being employed at the stable of B. to take charge of 
said horse, sold it to defendant without authority. Held, that the sale was void 
as against plaintiff. — Russell v. Kunemann, 19 La. An. 517. 

3. If one fraudulently obtains a bill of sale of goods, and makes a bill of sale 
of the same to a bona fide purchaser, but the original owner remains in pos- 
session, the latter is entitled to the goods as against said bona fide purchaser. — 
Spaulding v. Brewster, 50 Barb. 142. 

4, Defendant sold plaintiffs part of certain corded wood on his land, of which 
he had previously sold a portion to T., who was in possession, in consequence of 
T.’s inducing him, by fraudulent representations, to believe that there was a quan- 
tity which would have been enough to satisfy both sales. There was not, and T. 
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took from plaintiffs enough to make up his amount, against their remonstrances, 
but without process of law. Defendant, not having disaffirmed the sale to T., 
held, that he was liable on his implied warranty of title. T.’s act was lawful as 
against the plaintiffs. — Brown v. Pierce, 97 Mass. 46. 

5. Plaintiff bought of defendant a heifer for beef, telling him that he was 
going to kill it the next day. The animal was diseased, and not fit for food. It 
did not appear that plaintiff was a butcher, or was buying to sell again, and it 
did appear that defendant at least had good reason to suspect the condition‘of 
the heifer. eld, that the inference was, that the heifer was bought for immediate 
consumption, and that the defendant was liable on an implied warranty that it 
was sound and wholesome. — Divine v. McCormick, 50 Barb. 116. 

See Bartment; Cuatret MortGaGe, 3; Consignor; Fraup; Fravups, 
or, 2; Stave, 3; SroppaGe TRANSITU. 

ScaLinGc OrDINANCE. —See CONFEDERATE MONEY, 3, 4. 


Scnuoot District. —See Assumpslit, 3. 


SEDUCTION. 


A widow may maintain an action for the seduction of her daughter, a minor, 
although the latter was at the time in the temporary employ of a third person, 
with her mother’s assent. The widow is bound to support her child, who there- 
fore remains constructively in her service (HoGEBOoM, J., dissenting).— Gray 
v. Durland, 50 Barb. 100, 211. 

SENTENCE. — See REPEAL. 
Ser orr.—Sée RECOUPMENT. 


Sure. 


Defendant was the owner of a sloop, and was specially employed by plaintiffs 
to make a trip for a load of grain, for which he was to receive a certain sum of 
money. It did not appear that he offered his vessel to the public for use, or held 
himself out as a common carrier. Held, that he was not liable as such. — Allen 
v. Sackrider, 37 N.Y. 341. 

See Custom. 


StanpDER. —See PrrvitEGeD COMMUNICATION. 


SLAVE. 


1. A stipulation in a contract for the hire of negroes, that the hirer was to 
remove them, and keep them removed from territory within the lines of the 
Federal army, with the design of preventing their liberation from their former 
state of servitude, was in contravention of the settled policy of the United 
States in January, 1864; and so vitiated the contract that no recovery for hire 
could be had upon it. — Martin vy. Bartow Iron Works, 35 Ga. 320. 

2. Slavery was destroyed in Alabama in May, 1865. The Emancipation 
Proclamation had no force there before that time. — Leslie v. Langham, 40 Ala. 
524. See Logan v. State, ib. 733; Miller v. State, ib. 54. 

3. Plaintiff sold defendant certain slaves with warranty. The slaves were 
emancipated, and he now sues for the price. Held, that he could not recover. 
By Tauiarerro and Howe 1, JJ., on the ground that emancipation rendered 
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contracts made in relation to the traffic in slaves, void; as well those which were 
prior, as those subsequent to, the prohibition. By Hyman, C.J., on the ground 
of the warranty. Itsiry and Lasauve, JJ., dissenting. Prior contracts were 
not made void. The warranty did not cover the case. — Wainright v. Bridges, 
19 La. An. 234. See Austin v. Sandel, ib. 309; Addison v. Seltoon, ib. 352; 
Tate v. Fletcher, tb. 371; Gremillon v. Crousillac, ib. 377 ; Courtney v. Shelton, 
ib, 380; Posey v. Martingley, ib. 384; Halley v. Haffner, ib. 518. See Bass y. 
Freeman, 36 Ga. 435. 

4. Defendant, who had hired a slave for several years of the plaintiff, was 
notified by the slave, in 1864, to pay her in plaintiff's stead. Defendant, who 
was living within the lines of a United States military post, where the slave had 
taken refuge, did so. Held, that the plaintiff could recover the hire of the slave 
notwithstanding (SHACKELFORD, J., dissenting). — Gholson v. Blackman, 4 
Coldw. 580. 

See Carrier, 5. 


Sotprer. Serr Conversion, 2, 3. 


Speciric PERFORMANCE. 


1. A bill in equity, to compel specific performance of a bond, in common form, 
conditioned to convey to the complainant a parcel of land in the country upon 
payment of a stipulated price, on or before the first day of April, which alleges 
that the complainant, after the date of the bond, occupied and improved the land 
with the respondent’s knowledge and consent, and tendered the price with 
interest on the twenty-fifth day of May next ensuing, is not demurrable upon 


the ground that time was of the essence of the contract. — Barnard v. Lee, 97 
Mass. 92. See Gentry v. Rogers, 40 Ala. 442. 

2. A party wall, creating a reciprocal easement for support between adjoining 
estates, is not such an encumbrance as will enable a purchaser who was not noti- 
fied of its existence to resist specific performance, — Hendricks v. Stark, 37 
N.Y. 106. 

See Lease. 

Sramp. 

1. A petition to set aside the probate of a will, is not ‘* process by which a 
suit is commenced” within the United States revenue laws, and does not require 
a stamp. — Sowell v. Sowell, 40 Ala. 243. 

2. The Act of Congress, approved June 30, 1864, so far as it requires a 
stamp to be affixed to legal process issuing from the State courts, is uncon- 
stitutional. 

By Byrp, J.: Said act does not apply to process issuing from State courts. — 
Smith v. Short, 40 Ala. 385. 

3. The provision of U.S. St. of 1866, c. 184, § 9, that no document, not 
duly stamped, shall be used as evidence in any court until the requisite stamps 
shall have been affixed thereto, applies only to courts of the United States. — 
Carpenter v. Snelling, 97 Mass. 452 ;° Lynch v. Morse, ib. 458. 

4, The omission to affix a revenue stamp to an instrument requiring one, will 
not invalidate the instrument, unless such omission be with intent to defraud the 
government of the stamp duty. — Holyoke Machine Co. v. Franklin Paper Co., 
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97 Mass. 150; Vorebeck v. Roe, 50 Barb. 302; Blunt v. Bates, 40 Ala. 470, 

475. 

5. An attorney, to whom a note, executed at a place within the United States 
at which no collection district was at that time established, was intrusted for col- 
lection, had such an ‘‘ interest” in the same as authorized him to affix a stamp 
to it, to protect his client, before Jan. 1, 1867. The neglect to cancel it till 
afterward does not matter. — Blunt v. Bates, 40 Ala. 470. 

Srarures, Construction or.—See Cuatre, MortGaGe, 2; Corporation, 
4; Divorce, 4, 5; Facror; Lorrery; Narionat Bann, 1; Rape, 2; Re- 
Gistry OF Deeps; Repeat; Stamp; Sunpay, 5, 6; Tax, 6, 7; Time; 
Wut, 2. 

SraTuTe oF Fraups.— See Fraups, Stature or. 
SratuTe or Limitations. —See Limirations, STATUTE OF. 

SrarutEs oF Unirep States. — See Bankrupt Law; Conruicr or Frp- 
FERAL AND State AvutHority; EmBezzLement; ILteGaL Contract, 2; 
Jury, 1; Nationat Bank; Parpon; Removar or Suir; Sramp; Tax, 
3, 4, 6. ; 

Stay Law. 

1. The Act of the pretended legislature of Louisiana, approved June 10, 1863, 
suspending prescriptions, was void, and is not a good reply to a plea of prescrip- 
tion. — White v. McKee, 19 La. An. 111. But see Watson vy. Stone, 40 Ala. 451. 

2. The Alabama Stay Law is not unconstitutional as to contracts made before 
its passage (Wa ker, C.J., dissenting). — Ex parte Pollard, 40 Ala. 77. 

Sreampoat. —See Contract, 2. 
Srock. — See ConrrisuTion, 1; Conrract, 1; Trust, 1. 
SrockHoLpErR. — See Corporation, 1, 2, 5; Esropret, 2. 


STOPPAGE IN TRANSITU. 


Brown agreed to buy flour for plaintiffs, and received from them money for 
it; defendants, at his request, no price being agreed on, sent him sixty-five bar- 
rels to a station on the railroad, to go to plaintiffs at R., and directed the agent at 
the station to load it; about the time the loading had been completed, but before 
the car had been closed or moved from the siding, the defendant, hearing that 
Brown was insolvent, came to the station, directed the loading to stop, and had 
the flour shipped on his own account to Philadelphia. Held, that the court should 
have charged that the delivery was not final and complete until the flour had 
passed wholly out of the power of the defendant into the possession of the railroad 
company for transportation to R. Completeness of delivery to Brown, who rati- 
fied the retaking by the defendants, was not a test of delivery to plaintiffs. — 
Wenger v. Barnhart, 55 Pa. 300. 

Srreet Commissioner. — See OFFICE, 
Supmission. — See ARBITRATION, 


Succession Duty.—See Bavaria. 


SunpDay. 


1. A will made on Sunday is valid in Pennsylvania. — Beitenman’s Appeal, 55 
Pa. 183. 
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2. A note payable on demand, bearing date of a Sunday, but made and deliy- 
ered on a previous day, is not within the Sunday laws. — Stacy v. Kemp, 97 
Mass. 166. 

3. An agreement was made, and a note, in pursuance of it, signed and in- 
dorsed on Sunday, but the note was not delivered till Wednesday. Held, that 
the note was valid, and not within the Sunday law. — Fritsch v. Heislen, 40 Mo. 
555. See Dickinson v. Richmond, 97 Mass. 45. 

4. F. bought fifteen mules of A. on Sunday, and gave his note for the price 
on that day. Two of the mules were not delivered until Monday. Held, that 
there could be no recovery on the note, but that A. could recover for the two 
mules delivered on Monday. — Foreman v. Akl, 55 Pa. 325. 

5. Gathering seaweed which will probably float away before Monday is not a 
work of necessity which may be done on Sunday. — Commonwealth v. Sampson, 
97 Mass. 407. 

6. Neither is finishing the hoeing of a field suffering for want of it, and which 
defendant's business would not allow him to attend to on Monday. — Common- 

wealth v. Josselyn, 97 Mass. 411. 

See Carrier, 3; Jew; Trve. 


Surervisor. — See Juprcrat Act. 


Surety. 


It is not a defence to an action against the surety of a bank teller alleged to 
have embezzled funds of the bank, that the cashier has not daily examined the 
settlements of the cash accounts, and otherwise superintended the affairs of the 
bank, and that the directors have not unexpectedly counted the teller’s cash 
book and the cash, as required by the by-laws, although the embezzlement is 
alleged to be the result of this neglect. — State v. Atherton, 40 Mo. 209. 

See Contrisution, 2; Lecat Tenper, 1. 


Tax. 


1. A State cannot tax liquors imported from foreign countries, while in the 
hands of an importer and in the original casks. Otherwise, of liquors imported 
from other States of the Union (Byrp, J., dissenting as to this), or when foreign 
liquors leave the importer’s hands, or when the original casks are broken. — Hin- 
son v. Lott, 40 Ala. 123. 

2. A commission merchant received goods from citizens in other States, sold 
the same in the form in which they were received, and accounted with his princi- 
pals for the proceeds, less his commissions. In an action for a tax on the gross - 
amount of such sales, held, that said tax was unconstitutional. — State v. Ken- 
nedy, 19 La. An. 397. 

3. Certificates of indebtedness issued under the Act of Congress of March 1, 
1862, are not exempt from State or municipal taxation. They are mere acknowl- 
edgments of pre-existing indebtedness, and are not instruments necessary for the 
carrying on of the Government. 

Semble, said certificates are not covered by any of the exemption clauses in 
the acts of Congress. But if they are, such clauses are of no force, as the ex- 


emption, when it exists, is constitutional, not legislative. — People v. Hoffman, 
$7 N.Y. 9. 
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4. So, legal tender notes, issued under the Act of Congress of Feb. 25, 1862, 
are not exempt. — People v. Board of Supervisors, 37 N.Y. 21. 

5. A tax on the franchise of a corporation, ¢.g., a savings bank, is not void 
because part of that franchise is the right of investing in United States bonds, 
which have been invested in accordingly. — Monroe Savings Bank v. City of 
Rochester, 37 N.Y. 365. 

6. A State may sue in a circuit court. 

A circuit court may enjoin a revenue officer from collecting a tax not war- 
ranted by the Act of Congress (citing Cutting v. Shook, before Netson, J.). 

The Internal Revenue laws of Congress, subject ‘‘ corporations ” owning rail- 
roads, &¢., toa tax. Held, that a State was not a corporation within the mean- 
ing of the acts (June 30, 1864, March 3, 1865). — State of Georgia v. Atkins, 
35 Ga. 315. 

7. A tax of one half mill on each one per cent of such dividend or profit was 
chargeable by law on the capital stock of companies on which a dividend or profit 
should be made or declared of six per cent or more. A corporation began with 
$100,000 capital, which was increased to $1,000,000 out of its profits, the in- 
crease being invested in improvements, but not formally divided among the stock- 
holders. A dividend of six per cent was declared, on which a tax was paid. 
Held, that the $900,000 increase was liable to tax. — Lehigh Crane Iron Co. v. 
Commonwealth, 55 Pa. 448. 

8. Plaintiff transferred to defendant a lease dated Dec. 1, 1860, and contain- 
ing a proviso that the lessee, and all persons to whom the leasehold interest should 
be transferred, should, whilst the owners and holders of said interest, pay off and 
discharge all taxes or assessments by the city of St. Louis. By a special city ordi- 
nance, approved March 31, 1860, a new pavement was ordered for the street 
adjoining the let premises. This work was by law a charge on the adjoining 
property, and a special tax was authorized to be laid thereon when the work was 
completed. The work was not completed, nor the assessment made, until Dec. 
23, 1860. Plaintiff was compelled to pay the assessment. eld, that the work 
became a charge on the property at the date of the assessment, and that he could 
recover of. his assignee. — Anderson v. Holland, 40 Mo. 600. 

See Assumpsit, 2, 3; Bavaria. 


TELEGRAPH. 


1. A telegram ordering the purchase of stock was sent from L. to New York 
by a through line, prepaid. The nature of the message appeared on its face, and 
the sender also notified the operator that he should look to the company for dam- 
ages if they failed to send it. The message never arrived, and the stock was 
bought under a later order, having advanced in value from the time when the 
first order should have arrived to the time of purchase. Held, that the telegraph 
company were liable, and that the advance was the measure of damages. — United 
States Telegraph Co. v. Wenger, 55 Pa. 262. 

2. Action for the conversion of a barge, alleged to have been let for use only 
as a receiver, by using it for transportation, whereby it was sunk. Plaintiffs had 
sent this telegram: ‘‘ You may have barge Globe for $400 until Oct. 1. Rent 
payable, 4 Ist July, and 4 1st Oct. March 19th, 1860. Penfield, Day, & 
Co.” Evidence that an oral bargain was made on the 17th, restricting the 
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use as above, but leaving the price to be settled later, was objected to on the 
ground that the telegram was the only legal evidence of the contract. Held, 
that it might be shown that the telegram was not intended to set out the 
whole contract, but only a single term of the same, and that the other terms 
might be shown aliunde. Also, that if the contract was as alleged, the action 
lay ; but that, if there were no restrictions on the use of the barge, defendants 
were only liable for negligence. Judgment of Supreme Court reversed. — Beach 
v. Raritan & Delaware Bay R.R. Co., 37 N.Y. 457. 


aT WILL. 


A tenant at will is estopped from denying his landlord’s title without surrender 
of the leased premises, or eviction by title paramount or its equivalent. — Towne 
v. Butterfield, 97 Mass. 105. 


TENNESSEE. — See Donatio, Causa Mortis; Proparte. 


Test Oatu. 


1. One who, before the rebellion, was duly admitted to and practised in a 
court of the United States, and who has received a full pardon from the President, 
and taken the oath of amnesty, may resume his practice in said court without 
taking the oath required by the Act of Congress of January 24, 1865. Such 
requirement, as to him, is unconstitutional. — Ex parte Law, 35 Ga. 285. 

2. The test oath cases, 4 Wall. 277, 333, followed. — Murphy & Glover Test 
Oath Cases, 41 Mo. 339. 

3. The Missouri Constitution of 1865 requires a test oath of past and present 
loyalty to the United States as a condition precedent to voting. Held, that this 
is not an ex post facto law or a bill of pains and penalties. — Francis P. Blair v. 
Ridgely, 41 Mo. 63. See State v. Woodson, ib. 227; Murphy & Glover Test Oath 
Cases, ib. 339. 


Time. 


By a statute, notice must issue to the alleged keeper of intoxicating liquors 
seized on a search warrant within twenty-four hours after the seizure. Held, that 
Sunday was to be excluded in reckoning the twenty-four hours. — Commonwealth 
v. Certain Intoxicating Liquors, 97 Mass. 601. 

See Speciric Prerrormance, 1. 


Town.—See Principat anp AGENT, 2. 


TrapE Mark. 


Plaintiff purchased from his brother, E. Howe, Jr., a patentee, a license to 
use the patented combination in the manufacture of sewing machines. He 
stamped his machines with the word ‘‘ Howe,” as a trade mark. Semble, per 
SuTHERLAND and CLERKE, JJ., that he could acquire a right to the exclusive 
use of said trade mark, as a manufacturer of sewing machines, even as against 
his brother. — Howe v. Howe Machine Co., 50 Barb. 236. See Rogers v. Taintor, 
97 Mass. 291. 


Trees.—See Recistry or Deeps. 
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TREsPass. 

Improved lands are required by law to be fenced in Pennsylvania. The owner 
of such lands, which are not fenced, cannot therefore recover for damage done 
upon them by stray cattle. — Gregg v. Gregg, 55 Pa. 227. 

Trover. — See Conversion; RePLEVIN; TELEGRAPH, 2. 


Trust. 
1. A testator appointed five executors, and intrusted to their discretion the 
" investment of his estate for the benefit of his heirs. Two qualified, and invested 
in Ohio State stock, canal, railroad, and bank stocks, and railroad bonds, nomi- 
nally secured by mortgage on track and rolling stock. Held, that a legatee was 
not bound to accept such stocks, &c., as and for her legacy, with its accumula- 
tions. The discretion of the executors did not extend to such investments. — 
King v. Talbot, 50 Barb. 453. 
2. A trust fund is not liable for services in defending the trustee against pro- 
ceedings to declare him a lunatic. — Bickham v. Smith, 55 Pa. 335. 
TrustEE Process.— See ForetiGN JUDGMENT. 


Unitrep States, Statutes or.—See Bankrupr Law; Conruict or FEDERAL 
AND Srate Actuority; EMBEZZLEMENT; ILLEGAL Contract, 2; Jury, 1; 
Nationat Bank; Parpon; Removat or Suir; Stamp; Tax, 3, 4, 6. 


Usury. 

1. When a plaintiff seeks to enforce a contract usurious in its inception, the 
law gives the defendant the right to deduct the statutory penalty, and the plain- 
tiff cannot deprive him of this right by offering to renounce the part of the con- 
tract which contained the usury. 

The usury is a defence to a suit to foreclose a mortgage, to the same extent 
as upon the note. — Ramsay v. Warner, 97 Mass. 8. 

2. The maker of a note paid a consideration to induce a party to indorse the 
same, and to procure its discount at a bank. Held, that this did not make the 
agreement usurious. — Chatham Bank v. Betts, 37 N.Y. 356. 

3. A contract was made in Wisconsin for the payment there of money, with 
ten per cent interest, to a New York bank, and the debt was secured by a mort- 
gage of land in Wisconsin. By the law of New York, contracts for more than 
seven per cent interest are void. Held, that the contract was governed by the 
Wisconsin law, and was valid. — Kennedy v. Knight, 21 Wis. 340. 

See anp Nores, 1, 3. 


VARIANCE. 


Indictment for murder of H. G. Trobuck. Proof of murder of Gilbert Tro- 
buck. eld, a fatal variance.— Timms v. State, 4 Coldw. 138. See Graham v. 
State, 40 Ala. 659. 


VENDOR AND PurcHaseR.—See Fixture. 


Venpor’s Lien. 


When a vendor of land, to which he retains the title, assigns the debt for 
the purchase money, his lien passes with it, unless the same is waived, or it is 
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otherwise agreed. Such assignment need not be in writing. — Magruder v. Camp- 
bell, 40 Ala. 611. See Day v. Preskett, ib. 624; Dennis v. Williams, ib. 633. 
Vestep Ricurs. —See ConstirutionaL Law, 2; ConstrruTionaL Law, 
Strate, 1, 2. 
Vorine. — See Test Oarn, 3. 
Warver. —See ArracuMent; Britis anp Notes, 7; Conprrion; Constrtv- 
TIONAL Law, Srarer, 3; Insurance, 1, 2; Jury, 2,3; Parent anp Cup, 
War. —See Bitts anp Nores, 4, 5, 9, 10; Conversion, 2, 3; Limitations, 
SratrvureE or, 3, 4; Principat anp AGENT, 1. 
WaAREHOUSEMAN. — See Carrier, 13, 14. 
Warranty. — See Burpen or Proor; Sate, 4, 5; Stave, 8. 
Water. — See Easement, 2-4; Frxrure, 2. 


Way. . 


. 1. Aslippery ridge of ice upon a sidewalk, over which a person using due 
care cannot walk without danger of falling, may be found by the jury to be a 
defect in the highway.— Luther v. Worcester, 97 Mass. 268; Hutchins v. Boston, 
tb. 272. 

2. Plaintiff, being partially blind, was injured by falling into an excavation in 
the sidewalk of a public avenue in New York. The jury were instructed, that 
the fact that plaintiff was partially blind and fell into this opening in the daylight 
was not of any importance; the question was, whether it was so imprudent for 
the plaintiff to have gone into the street unattended, in her then condition of 
sight, that it would be negligence on her part to do so. Had the plaintiff sight 
enough to go with reasonable assurance of safety through the streets if they were 
kept in good condition? Held, correct; and also that the city was liable, 
whether the injury was occasioned by an act or an omission of duty on its part. 
— Davenport v. Ruckman, 37 N.Y. 568. 

8. When a horse becomes uncontrollable, through fright or disease, and so 
comes upon a defect in the highway, the town is not liable for the injury so 
caused, unless the same would have occurred if the horse had not been so uncon- 
trollable. — Titus v. Northbridge, 97 Mass. 258; Horton v. Taunton, ib. 266. 

See Eminent Domary, 2; NUISANCE. 


WIL. 


1. A will made by an habitual drunkard, under charge of a committee, is valid, 
if the testator’s capacity be proved. The commission is only prima facie evi- 
dence of his incompetency, which may be rebutted (Mutiny, J., dissenting).— 
Lewis v. Jones, 50 Barb. 645. 

2. After the due execution of a will, the testator directed certain legacies 
and the date to be altered by erasure and interlineation, which was done. He 
then acknowledged it in the presence of the former witnesses, without his or their 
again signing it. Held, that the will was not revoked. There was no ‘‘ oblitera- 
tion,” within the Wills Act. Whether the interlineations were valid was not 
decided. — Dixon's Appeal, 55 Pa. 424. 

8. Parol evidence that the names of any of the testator’s children, whom he 
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intended to have part of his property, were omitted by the mistake of the scriv- 
ener, is not ground for setting aside a will. — Wallize v. Wallize, 55 Pa. 242. 

4. Devise to P. for life, and, after her death, to such ‘‘ children as should be 
living at the time of her death,” with a limitation over for want of such. Held, 
that ‘‘ children” included grandchildren. — Prowitt v. Rodman, 37 N.Y. 42. 

See ConrrisuTion, 3; Propatre; Sunpay, 1; Trust, 1. 


WIrTNEss. 

1. Under statutes similar to those in New York, held, that a wife could not 
be a witness for her husband in an action to which she is not a party. — Farrell 
v. Ledwell, 21 Wis. 182. 

2. A party cannot be allowed to prove, by other witnesses, statements pre- 
viously made by a witness called by himself, inconsistent with his testimony at 
the trial, which would not be admissible as independent evidence, and can have 
no effect but to impair his credit with the jury. — Adams v. Wheeler, 97 Mass. 
67. 

Worps. 


$471.79 in current bank notes.” —See Bris Notes, 14. 
Subsequent Purchaser.” — See CuattEL MortGaGe, 2. 
Dollars.” — See CoNFEDERATE Money, 4. 

** Eligible.” —See ConstitutionaL Law, Stare, 4. 
Servant.” —See CorPoration, 4. 

** Parents” and * Children.” —See Deatn, 2. 
 Distilleries and other dangerous trades.” —See DEEp. 
** Desertion.” —See Divorce, 3. 

* Cruelty.” —See Divorce, 5. 

** Levying War.” —See Drart. 

Capture.” — See Insurance, 3. 

Heirs or Representatives.” —See Insurance, 7. 

“ Lottery.” —See Lorrery. 

Interest in Real Estate.” —See ReGistry oF Dreps. 
Prosecutions now pending.” —See Reprat. 

“ Process by which a suit is commenced.” —See Stamp, 1. 
“« Any Court.” —See Sramp, 3. 

“« Work of necessity.” — See Sunpay, 5, 6. 

“* Corporation.” — See Tax, 6. 

** Dividend or Profit.” —See Tax, 7. 

Within twenty-four hours.” ~—See Tie. 

** Obliteration.”” — See W111, 2. 

Children.” —See 4. 


BOOK NOTICES. 


A Treatise on the Wrongs called Slander and Libel, and on the Remedy by 
Civil Action for those Wrongs. By Joun TownsuenD. New York: Baker, 
Voorhis, & Company. 1868. 


Tue law of slander and libel is a most fruitful theme. The hasty words of 
the hot-tempered, the deliberate imputations of the malicious or revengeful, who 
adopt this comparatively safe method of satisfying their spite, the unthinking 
tattle of scandal, the well-meant, though: injudicious, warnings of the officious, 
and the grave advice of the interested, have, from the earliest times, caused in- 
cessant litigation. The law of libel existed among the Romans; and we know 
that at a most remote period it became ingrafted from the Civil Law into the 
undeveloped growth of English jurisprudence. The smaller the community, the 
narrower, and thus the nearer, the circle in which the injury is done, the deeper 
in will the evil of slander and libel work, the more sharply will the wound be 
felt, and the greater will be the pecuniary damage inflicted. Mr. William Haz- 
litt has said, in his bitter way, ‘* All country people hate each other. All their 
spare time is spent in manufacturing and propagating the lie for the day, which 
does its office and expires.” Whether he is right or not, lawyers who have a 
large country practice say, that there is nothing about which they are so often 
urged to bring suits, as concerning injuries inflicted by language. There are 
few, in any condition in life, to whom reputation is a bubble ; few of the highest 
position or of the most callous feelings, who may not be touched, no occupation. 
how humble soever it may be, which may not be sensibly and materially affected 
by the tooth of calumny. As Mr. Townshend very truly says, — 

‘* Limiting ourselves for the present to occupations, we conclude that subject 
only to the conditions that the occupation is one in which a person may be law- 
fully engaged, and that it is an occupation which does or reasonably may yield, 
or may be expected to yield, pecuniary reward, there is no employment —call it 
business, trade, profession, or office, or what you will—so humble or so ex- 
alted, but that language, which concerns the person in such his employment, will 
be actionable, if it affects him therein in a manner that may as a necessary con- 
sequence, or does as a natural and proximate consequence, prevent his deriving 
therefrom that pecuniary reward which probably he might otherwise have ob- 
tained” (§ 182). 

This work, which has been long announced, is stated to be the result of over 
thirty years’ experience in the thick of the fight at the New York bar. It shows 
a most extensive course of reading on the subject of the law of slander and libel, 
not only in reports of legal decisions, in the works of previous text writers on 
this branch of the law, and in learned treatises and essays; but magazines, 
reviews, speeches, and philosophical gnd theological writings have been ran- 
sacked to supply hints, suggestions, or examples of any thing bearing never so 
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remotely on the subject matter of the text. We should think that all the books 
which the author has read for the last quarter of a century, and all the works 
contained in his library might be found cited in the 2113 notes. Yet the main 
body of the work cannot be considered too diffuse. The heads are carefully 
and systematically arranged, and are severally treated in a most satisfactory and 
elaborate manner. The author seems to be too fond, however, of fine hair- 
splitting distinctions; and we confess ourselves unable, at times, to follow his 
reasoning, an instance of which, on the subject of involuntary acts, we gather 
from various parts of his work. If the reader can make the following statements 
hang together, he will do more than we can: — 

‘* An involuntary act is an act done under circumstances which permit to the 
actor no option as to whether he will do or forbear the act” (§77);... ‘the 
performance of a duty is an involuntary act” (§ 121);... ‘‘ an involuntary 
act may be done with an intent to produce its consequences” (§ 80). ** Intent 
may or may not, in fact, be synonymous with motive, but we desire it understood 
that we use intent and motive as synonymous. By intent we mean motive. .. . 
The intent or motive which goes towards the doing the act we include in the 
term voluntary. The intent or motive which refers to the consequences of the 
act we denominate intent or intention ” (§ 79). 

Such delicate and dexterous refinings may, perhaps, bear a close examination, 
but it will be a closer examination than we have been able to give. The writer 
often, too, errs on the other side; and, we should think, might have taken for 
granted some sort of familiarity with common things, on the part of a man far 
enough advanced in life to be able to make use of a law book. 

One would naturally expect in such a book to find much that was entertain- 
ing, much to laugh at, a fertile field for those who make merry (as who does 
not ?) over the failings and follies of others. But we have not found this work 
so, not from any fault of the author’s, but because it is only a melancholy ex- 
hibition of one of the worst sides of human nature. In some places it more 
resembles a vocabulary of vile and abusive epithets. Condensed spleen, syste- 
matically and elegantly arranged, is not very attractive. We missed in this book 
(though it may be concealed in some of the learned notes) the good old decision 
over which successive ages of lawyers have chuckled, and which Mr. Evarts 
thus related at the dinner given to him the other day in New York: ‘* The * Year 
Book’ contains the following story: It seems that somebody had been so rude as 
to call a clergyman a fool, with a prefixed expletive, which gave point to the 
stigma wrung from the arsenals of theological denunciation, and not from the 
technical words of the law. Now, in an action of slander, the point came up dis- 
tinctly, — for, without special damage proved, we hold such words injurious only 
when they injure the party spoken of in his profession, — and the Court held, that 
it was not actionable, for it did not injure the clergyman in his profession. 
[Great laughter.] But the Court said that had it been of the lawyer, or of the 
medical profession, it would have been otherwise.” Or, as the old law French 
more tersely has it, ‘* Parce que on peut estre bon parson et grand fou; d'un 
attorney aliter.” 

‘* Where it was stated that the plaintiff purchased a newspaper, and gave his 
note for it; that he was unable to pay the note, and begged for delay ; and that 
subsequently, when sued upon it, he pleaded the Statute of Limitations success- 
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fully; held, that, there being no charge of dishonesty, the publication was not 
libellous.” 

Mr. Townshend’s work is comprised in seventeen chapters, in which the fol- 
lowing subjects are successively treated: language as a means of effecting in- 
jury; how one may affect another by language; a description of rights and 
duties, of wrongs and their remedies; the gist of an action for slander or libel; 
wrongful acts, and the elements of a wrong; publication and the publisher, the 
construction of language, and what language is actionable. There is then a 
chapter devoted to the defences which may be made ; another on corporations in 
connection with this branch of law; one on proceedings and one on parties in an 
action; three on pleading, and two on evidence. All that is essential to a 
knowledge of the law of slander and libel, seems to be contained in this com- 
paratively small volume. The reader will find in it a vast storehouse of learning 
easily accessible, owing to a very comprehensive index, and several useful tables 
of reference. 


A Treatise on the Constitutional Limitations which rest upon the Legislative Power 
of the States of the American Union. By Tuomas W. Coo ery, one of the 
Justices of the Supreme Court of Michigan; and Jay Professor of Law in 
the University of Michigan. Boston: Little, Brown, & Company. 1868. 


Ir is not often, even in these days of multiplied text books, that we find a 
judge of a Supreme Court, while occupied to the full with the high duties of his 
office, willing to discharge the debt he owes to his profession, by the laborious 
preparation of a legal treatise. We heartily wish that the same zeal which has 
produced the work before us, would animate others of that large class whose ex- 
perience and various learning are exhibited only in the court room and the 
reports. The greater part of our text books are composed by young practitioners ; 
and though among these are some of the best books that we possess, yet it is too 
often the case that the writer’s chief qualifications for his task are industry and 
carefulness. These are good, in fact, indispensable; but they are not every 
thing. When we find, as we often do, evidences of the immaturity of what may 
be called the legal nfind, we find ourselves reading what is in fact little better 
than a digest. When, on the other hand, there is, from the begining to the end, 
the mark of a familiarity with the subject matter, existing in the mind of the 
writer, previously to and altogether independent of the special acquisitions 
necessary for the proper production of a good text book, we are no longer, as it 
were, jumping from stepping stone to stepping stone, making our way over the 
disjointed cases as best we may, but we are marching on a regularly made high- 
way; and, if the road be rough in places, we at least have the comfort of know- 
ing that it is the best that can be made. 

Such a work is this treatise of Judge Cooley’s. It is a purely legal work. 
No political objects lure the writer from the sober business of expounding the 
law. He devotes himself principally to an examination of those questions of 
constitutional law which arise under the Constitutions of the various States, — 
not under that of the United States, — consequently, this book is by no means a 
new edition of Judge Story’s work; and though it is more akin in its plan to 
the tre; tises of Mr. Sedgwick, yet it covers more ground than these books, 
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besides containing, of course, the recent cases, of which there have been a great 
many. 

After a general view of the Constitution of the United States, and two 
valuable chapters on the formation and amendment of State Constitutions, and 
on their construction, Judge Cooley discusses, under the general head of the 
powers of the Legislative Department, the important questions arising under 
declaratory statutes, and under statutes which assume to render irregular 
judicial proceedings valid, to grant divorces, to give trustees the power to sell 
real estate, 

The duty of the courts in reference to declaring statutes unconstitutional is 
treated with much thoroughness. Another important chapter is that on Municipal 
Government, —the powers of towns and cities, their contracts, their legisla- 
tion, their charters. 

Three chapters—the 9th, 10th, and 11th—relate to the protection to 
person and property, under the Constitution of the United States, and by the 
‘“‘law of the land.” Then follow chapcers on the power of taxation, the right 
of eminent domain, and the police power of the States. Some questions would 
admit with advantage of a fuller discussion; for example, the constitutionality 
of what are popularly called ‘* Betterment Laws” (p. 505, et seq.) receives a 
somewhat meagre treatment. 

Besides the foregoing matters, which constitute the bulk of the work, we find 
a great deal of useful law in the chapter treating of the mode of enacting laws, 
and in that treating of elections, with all their incidents. This last mentioned 
chapter is by far the best statement now extant of the questions which not in- 
frequently arise out of the provisions regarding the suffrage. There is also a 
somewhat extended discussion of liberty of speech and of the press, and of 
religious liberty, subjects necessarily coming within the scope of the author's 
project. 

We feel that we can commend Judge Cooley's book to the profession as a con- 
tribution of real value to constitutional law. The subject is well worked up in 
the author’s mind, the arrangement of topics orderly and natural, the style 
simple and-easy. There is no hesitation about the expression of opinions when 
they are called for; there is no running off into useless speculations. The 
writer has produced a book the merits of which cannot fail to receive a general 
acknowledgment. 


The Law of Vendors and Purchasers of Real Property. By Francis Hmx1arp. 
Second Edition. Revised, and greatly enlarged. Boston: Little, Brown, 
& Company. 1868. 


Tus is a new edition of one of Mr. Hilliard’s convenient treatises. The Law 
of Vendors and Purchasers of Real Estate, meaning thereby the law relating to 
executory contracts of sale and purchase, has place as a distinct title in our legal 
system. The scope of Mr. Hilliard’s book is well stated in the following extract 
from the preface :— 

‘The present work is designed to occupy the same ground in American law 
which has been so successfully occupied in the English law by Sugden on Vendors 
and Purchasers, and by the later work of Mr. Dart on the same subject. I 
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mean the same ground for mere practical use; for, as I shall presently explain, 
this is the prevailing purpose of the book; and I do not profess to have imitated 
the free discussion, criticism, and comparison of authorities, which are so char- 
acteristic of the well-known work of Mr. Sugden (or, as he is now better known, 
Lord St. Leonards). Without, for the most part, undertaking to weigh and 
balance conflicting decisions, or to pursue the fine threads of distinction which 
run through opposing cases and judgments, I have endeavored to present in a 
compact form the aw as it is, in the shape of the English and American authori- 
ties: usually accompanied, where there is a serious conflict in the cases, with a 
general expression of opinion as to the prevailing rule upon the particular topic 
of discussion. It has always seemed to me peculiarly impracticable, in an Amer- 
ican text book, for the writer to advance any proposition of his own as the 
nature of the ‘responsa prudentum’ of the Roman law, or, in other words, as the 
law, authoritatively eliminated from the opposing cases ; because, in each of the 
United States of America, the decisions of its own court are the -controlling 
rule; and if, in a treatise designed for national use, the author should deduce 
an oracular conclusion from the concurring cases in a majority of the States 
on one side, that conclusion would not be law in the minority of States, whose 
courts agree on the other side. While, therefore, the highest respect is due to 
the private opinion of such a writer as Lord St. Leonards, and many of our 
American commentators, upon any controverted point, it is, after all, but an 
opinion, the value of which, in any particular locality, is best tested by a sum- 
mary statement of the decided cases upon which it rests.” 

Many important additions have been made to this edition, but there is yet 
some lack of thoroughness in the collection of authorities, and some inaccuracy 
in citation. For instance, we have taken down a couple of volumes of the recent 
reports of Mr. Hilliard’s own State, the 10th and 11th of Allen. On the 239th 
page of the 10th volume we find the highly important case of Goldsmith v. Guild, 
on time’s being of the essence of a contract. This case is not cited in Mr. 
Hilliard’s volume ; and, by the way, the earlier case of Richmond v. Gray, 3 Allen, 
25, which bears on the same question, though cited in the present volume, is 
cited to another point. Opening now the 11th of Allen, we find on page 342, in 
Teaffe v. Simmons, a valuable discussion on payment to an auctioneer. No 
trace of this case is to be found in these pages. 

Again, let us look at the late English cases, for instance the first volume of 
the Chancery Appeals, and the first volume of the Equity Cases in the Law Re- 
ports for 1866. Mr. Hilliard does not seem to be aware that each monthly part — 
of the Equity Series of the Law Reports contains portions of two separate vol- 
umes, one called Chancery Appeals, cited Ch., and another Equity Cases, cited 
Eq., and he cites cases by the parts, which are always to be separated and bound 
in different volumes. Thus on p. 222, we have Hume v. Pocock, Law Rep. 
(Eng.) Eq. March, 1866, p. 422; ib. July, 1866, p. 378, when it ought to be, 
Law Rep. 1 Eq. 423; s.c. Law Rep. 1 Ch. 379. So on p. 78, Mortimer v. Bell, 
Law Rep. (Eng.) Jan. 1866, p. 9, should be Law Rep. 1 Ch. 10; so, also, on 
p- 302, Moore v. Marrable, Law Rep. (Eng.) Eq. March, 1866, p. 216, instead 
of Law Rep. 1 Ch. 217. It will be observed, too, that in all these cases the page 
is given one out of the way; a trifle, but a trifle which shows carelessness. In 
spite of these blemishes, which a little attention and system would rectify, Mr. 
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Hilliard has produced a very useful book, indeed the only one devoted to the 
American law on this topic. The general arrangement of the work is excellent, 
and the statement of the cases clear, and, so far as we have observed, correct. 


Practice in Bankruptcy. The Bankrupt Law of the United States with all the 
Amendments, and the Rules and Forms as amended; together with Notes re- 
ferring to all Decisions under the Act, reported to September 1, 1868 ; to which 
is added the Rules of the District Court of the United States for the Southern 
District of New York. Edited by OrLtanpo F. Bump, Register in Bank- 
ruptcy. New York: Baker, Voorhis, & Company. 1868. 


To write a complete and thoroughly satisfactory treatise on the Bankrupt 
Law would be a gigantic task. To accomplish it, there would be needed not 
merely an acquaintance, but a thorough familiarity, with the bankruptcy system 
of Great Britain, and with all the insolvency systems which have at different 
times prevailed in the separate commonwealths which compose the United 
States, so that the writer might know how many of the reported decisions are 
governed or influened by statutes, or by reasons which have nothing correspond- 
ing to them in our present system; and how many, on the other hand, bear 
directly, or by more or less remote analogy, on the law which Congress has now 
enacted for the whole country. We can conceive no work which would eall for 
greater learning, industry, and acuteness. No such treatise has yet been writ- 
ten, and we do not dare to hope that any such will ever be presented to the 
profession. Certainly none of the manuals which have yet been published ap- 
proach it. 

The book now before us makes no attempt to cover this extensive field, but it 
treats of the most important division of it. It contains abstracts of all the cases 
decided under our present act, which had been reported prior to September 1, 
1868. There being no regular publication of reports in the United States courts, 
where all bankruptcy cases are now decided, these cases are committed to the 
fugitive leaves of legal periodicals; and, as every month passes, this scattered 
mass of legal materials becomes more and more inaccessible to the profession. 
Mr. Bump has gathered them together to the number of nearly two hundred, and 
arranged the points decided by them as notes to the different sections of the 
Bankrupt Act. 

To illustrate the plan of the book, we copy the notes to the last sentence of 
§ 23, which is as follows: ‘* And any creditor may act at all meetings by his duly 
constituted attorney the same as though personally present. 

‘‘Nore. In order to vote for an assignee, the attorney must be an attorney 
in fact, and must be appointed by a letter of attorney.— Jn re James F. Purvis, 
6 Int. Rev. Rec. 173; s.c. 1 B. C. R. 69. 

‘A power of attorney made before the passage of the act is sufficient, if 
broad enough in its terms. — Jn re Wm. H. Kneepfel, 6 Int. Rev. Rec. 114; 
s.c. 1 B. C. R. 42. 

‘* The letter of attorney need not be acknowledged. — In re Allen F. Powell, 
1B. C. R. 123; s.c. 2 B. R. 17. 

‘* The letter of attorney must be stamped. See 6 Int. Rev. Rec. 68. 

‘‘ Where the authority is joint, it must be exercised by all to whom it is 
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given, bit Forms Nos. 14 and 26 donot confer a joint authority. — In re Phelps, 
Caldwell & Co., 1 B. R. 139. 


‘* Only the bankrupt or a creditor can appear by attorney. — Jn re Michael W, 
Fredenburg, 1 B. R. 34. 


‘« The register cannot inquire into the authority given to an attorney. — Jn re 
William D. Hill, 6 Int. Rev. Rec. 51; s.c. B. C. R. 18.” 

The sources from which cases have been taken appear to be The American 
Law Register; The American Law Review; The Weekly Bankrupt Register; 
The Gazette and Bankrupt Court Reporter; and The Internal Revenue Ree- 
ord, 

Appended are the orders, rules, and forms, as indicated in the titlepage. 

Such a book is much needed, and if the execution of the work is as good as 
the plan, which we have no reason to doubt, but which can only be told by 
use, the profession will have reason to be grateful to Mr. Bump. 


The Civil Service. Report of Mr. Jenckes, of Rhode Island, from the Joint 
Select Committee on Retrenchment, made to the House of Representatives 
of the United States, May 14, 1868. Together with the Testimony before 
the Committee on the Measures proposed by them, and the Speeches of Mr. 


Jenckes, Jan. 29, 1867, and May 14, 1868. Washington: Printed at the 
Congressional Printing Office. 1868. 


Tue civil service of the United States, the great body of subordinate fune- 
tionaries to which is intrusted the practical working of our executive departments, 
our custom houses, and the whole internal machinery of our National Government, 
has long been in a state which has excited the sneers, the reprobation, the 
amazemerft of all foreign nations. Hundreds of thousands are annually paid, 
and millions of money are intrusted to a set of men whose appointments are 
merely a matter of Government patronage, constituting the spoils of office of 
which we have heard so much. There is no system of examination, whether 
competitive or otherwise, into their fitness, no organized methods of promotion, 
whereby age and experience shall have their proper recompense in increased 
authority and compensation, and no security that a faithful and valuable servant 
of the public shall be retained in its employ. In fact, this last sentence might 
seem ironical, when it is notorious what Mr. Jenckes’s report brings out in fiery 
characters, that for thirty-five years’ official existence has been absolutely de- 
pendent on what is called good service to the party. But we do not believe it 
is generally known, how entirely and completely Andrew Jackson is responsible 
for this departure from the principles of all his predecessors; even Jefferson, 
who, though he made many more removals than either Washington or Adams, 
made a solemn and frequent assertion that they were all for cause, and none for 
partisan merits or demerits. The system under which we now groan was wholly the 
invention of General Jackson; and, in testimony of this, the Committee preface 
their Appendix of evidence with a most pregnant extract from Parton’s ‘‘ Life,”— 
one avowedly written in praise of the ‘‘ Hero of New Orleans.” 

Now, to remedy these evils, the Committee proposed successively two bills, 
one in the last Congress, and one in this. The latter, which was crowded out 
by the useless legislation or non-legislation of last summer, will come up at 
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the winter session of the existing Congress, with a fair prospect of success. 
These two acts are supported by an overwhelming mass of testimony from civil 
servants all over the country. There are but very few such, who, in answer toa 
list of over thirty searching interrogatories, fail to recognize either the crying 
nature of the evil, or the probable efficiency of the proposed reform. The tes- 
timony of J. M. Connnell, assessor of internal revenue at Lancaster, Ohio, is 
given in full against the measure, and forms perhaps the most convincing argu- 
ment in its favor. The first bill established a Board of Commissioners; the 
present one a new executive department, with the Vice-President at its head; 
and they are authorized, through a system of competitive examination, to re- 
model the civil service, by ‘‘ opening admission to all; by giving their appoint- 
ments to the most worthy, and in such a way as to secure the best attainable 
talent ;” or, looking at the negative side of their office, in the words of Mr. 
Jenckes, ‘to extirpate, eradicate, or, in plain Saxon, dig up, root out, and 
throw aside any, every, and all kinds of patronage in appointments to the publie 
service.” 

We cordially and earnestly commend the report and its accompaniments to 
the perusal of all lawyers, legislators, and friends of America. 


The Civil Practice Act of the State of California, including Amendments of 1868 ; 
with Notes and References to the Decisions of the Supreme Court. General 
Laws germain to the Practice Act, and Standard Forms applicable thereto ; 
and an Appendix, containing the Acts concerning Forcible Entries and Un- 
lawful Detainers, and the Rules of the Supreme Court, and of the District 
Courts of the City and County of San Francisco. Edited by Cuartes H. 
Parker, Esq. San Francisco: H. H. Bancroft & Company. 1868. 


Tue Civil Practice Act of California appears to be founded on the New York 
Code ; and, like that code, it has required a vast number of decisions to explain 
its meaning. In the present book, the different sections of the act are given in 
order, and after each, in smaller type, the decisions which have been made under 
it. In States where the rules regulating practice have not been reduced to a set 
system, the preparation of such a book would be more difficult, but would be of 
even greater advantage. In many of the Atlantic States, lawyers have to 
struggle along as best they may, without any books of practice at all, or, at best, 
with such as were never very good, and are now antiquated ; and they would be 
grateful indeed to any one who would do for them what Mr. Parker has done for 
the profession in California. We cannot pretend to judge how thorough the 
editor has been in the collection of the authorities; but we can say that the plan 
is excellent, and the statement of the decisions pointed and concise. 

In § 200 of the Act, we notice the following provision: ‘‘ In an action on a 
contract or obligation in writing, for the direct payment of money, made payable 
in a specified kind of money or currency, judgment for the plaintiff, whether the 
same be by default or after verdict, may follow the contract or obligation, and 
be made payable in the kind of money or currency specified therein; and in an 
action against any person for the recovery of money received by such person 
in a fiduciary capacity, or to the use of another, judgment for the plaintiff, 
whether the same be by default or after verdict, may be made payable in the 


q 
q 
4 
i 
j 
i 
ese ene 


850 BOOK NOTICES. 


same kind of money or currency received by such person.” We should be glad 
to see such a provision in the laws of all the States, unless indeed, the Supreme 
Court of the United States, by deciding the Legal Tender Act unconstitutional, 
should render such a law unnecessary. 


A Digest of the Decisions of the Federal Courts, from the Organization of the 
Government to the Present Time. By Freprrick C. Bricuriy, Esq, 
Philadelphia: Kay & Brother. 1868. 


Tus is a large volume of nearly a thousand pages, but each page is compact 
of sound and solid matter. The preface says, ‘‘ Great care has been taken to 
make the Digest as complete and perfect as possible. Every authority has been 
examined; in no case has the syllabus of a reporter been implicitly relied on, 
but the case itself has been collated, and the result given in the author's own 
language. 

** In addition to the regular reports of the Supreme Court of the United States, 
from Dallas to 5th Wallace, inclusive (with some cases in the 6th volume), of 
the Circuit and District Courts, and of the Court of Claims, with many cases 
scattered throughout the earlier State Reports, [the writer] has, at great expense 
and trouble, collected upwards of two hundred volumes of law periodicals and 
magazines (many of them extremely rare), containing decisions of the various 
Federal courts, not elsewhere reported, all of which he has incorporated in his 
work.” The author goes on to explain the reasons which have induced him to 
include this last class of cases. We assure him no apology is necessary; it is 
this very class of cases which, from their difficulty of access, ought to be the 
most carefully gleaned for insertion in such a digest. 

Mr. Brightly has long been favorably known to the profession by his excellent 
Digest of the United States Statutes, upon which the only criticism we ever heard 
passed, was that it was too good, as it tempted the lawyer to rely upon it too 
exclusively, without having recourse to the statutes themselves. 

There are two methods, two good methods, in either of which a case may be 
inserted in a digest: either the facts of the case may be succinctly stated, and the 
decision of the court appended, or the proposition of law which is the ratio deci- 
dendi may be extracted. There is no absolute rule for the use of the one method 
or of the other; but a good reporter will use either or both, according to the case 
with which he has to deal. Yet it is impossible that the natural bent of the digester 
should not incline him to the one rather than to the other, and it is the second 
method that Mr. Brightly evidently prefers; and we confess that we share his 


preference. The gist of a case is much more readily caught by the reader in’ 


this way than when he has to extract it from a statement of facts; this method 
does, in short, for the reader, what he would otherwise have to do for himself; 
and again, it insures a great diminution of bulk. It is only thus that Mr. Brightly 
has been enabled to compress his work into one volume,—an immense con- 
venience. The learned author has evidently a great gift at extracting the real 
point of a case, as any one may see who will compare one of his neat and pithy 
statements of law with, for example, the irrelevant and rambling sentences 
which stand for head notes in the late Mr. Howard's Reports. 

This taste, however, for generalizing, this preference for broad propositions 
of law, rather than for particular statements, though it marks a higher order of 
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mind, and leads, on the whole, to more satisfactory results, has yet its temptations 
and its dangers. There is a temptation to slur over facts which do not easily 
submit themselves to generalization, or to prefer a generalization which is 
really less effective than a more particular statement; and there is a danger of 
stating propositions too broadly, of laying down doctrines which, for lack of the 
necessary limitations, are misguiding, if not false ; and to these temptations Mr. 
Brightly has sometimes yielded, and into these dangers he has sometimes 
fallen. 

To illustrate what we mean, we will take a few instances from one of the 
recent volumes of the decisions of the Supreme Court, the 5th of Wallace. 

The case of The Bird of Paradise, 5 Wallace, 545 was thus: A vessel was 
chartered for a voyage; the charter party provided that part of the freight 
should be paid by the charterer’s acceptance, at six months from the sailing of 
the vessel, and the remainder by like bill at three months from the date of 
delivery, or in cash under discount, at the charterer’s option. The charter party 
also contained this clause : ‘* The ship and her freight are bound to this venture.” 
The acceptance at six months from the sailing was dishonored, and the charterer 
was insolvent before the arrival of the vessel at the port of discharge. Held, 
that the ship owner had a lien for that part of the freight to be paid by said 
acceptance, but not for the remainder. 

Now, it may be difficult to state the point decided in this case, in the form of 
a general proposition ; but Mr. Brightly does not meet the difliculty, but avoids 
it when he gives us this : — 

‘*What amounts to a waiver of the lien for freight. The Bird of Paradise, 5 
Wall. 545.” This is proper for an index, hardly for a digest. 

Again, in Packet Co. v. Sickles, 5 Wallace, 580, the court held, that a contract 
to pay for the right to use a patented article on a certain boat for twelve years, 
if the boat should last so long, was within the Statute of Frauds, as an agreement 
not to be performed within a year. Mr. Brightly gives the case thus: ‘* A con- 
tract by which performance is to run through a term of years, but which by its 
tenor may be defeated at any time before the expiration of the term, is one ‘ not 
to be performed within a year,’ within the meaning of the Statute of Frauds, and 
must be in writing.” Here it seems to us a particular statement would have the 
advantage in brevity, clearness, and precision. 

A more serious matter arises under Christmas v. Russell, 5 Wallace, 290. 

The 470th and 471st sections in Mr. Brightly’s Digest are as follows: ‘* 470. 
The States have power to enact Statutes of Limitation, barring actions on judg- 
ments rendered in other States. Bank of Alabama v. Dalton, 9 H. 522; Bacon 
v. Howard, 20 H. 22. 

“471, A State legislature cannot bar an action on a judgment obtained in 
another State, by a Statute of Limitation. Christmas v. Russell, 5 Wall. 290.” 

Here it would seem as if Christmas v. Russell directly overruled the pre- 
ceding cases; but in reality it does nothing of the sort. The point really decided 
in Christmas v. Russell was this : — 

A State statute which enacts that ‘‘ no action shall be maintained on any judg- 
ment rendered by any court without this State, against any person who, at the 
time of the commencement of the action in which such judgment was or shall be 
rendered, was or shall be a resident of this State, in any case where the cause 
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of action would have been barred by an act of limitation of this State, if such 
suit had been brought therein,” is unconstitutional. This case is perfectly con- 
sistent with the previous cases. In those, it was decided that a State might im- 
pose a Statute of Limitations on all suits in its own courts; in this, that it cannot 
insist on having its Statute of Limitations regarded by the courts of other States, 
Here Mr. Brightly’s love of brevity has led him into a palpable mistake. 

We make these remarks in no spirit of fault finding. Mr. Brightly’s reputa- 
tion is strong enough to bear criticism. 

One word more: we do not suppose that Mr. Brightly has been able, in so 
large a book, to avoid all errors of the press; but we have referred to its pages 
from the table of cases, and from the reports, backwards and forwards, for some 
hours, and we have not detected a single misprint, or one wrong citation. 


A Digest of the Reports of the United States Courts, and of the Acts of Congress, 
JSrom the Organization of the Government to July, 1868. Comprising the 
Reports of the United States Supreme Court, those of the Circuit and Dis- 
trict Courts, and of the various Territorial and Local Courts established by 
the United States; together with the leading provisions of the Statutes at 
Large, and important Auxiliary Information upon the National Jurisprudence, 
Vol. II. In which titles of importance or special character have been edited 
or revised by Hon. Davip McDonatp, Hon. N. K. Hatt, Henry Durron, 
LL.D., GeorGe Girrorp, Esq. The whole compiled by VauGuan 
and Austrxy Asporr. New York: Diossy & Company. 1868. 


Tus third volume of Abbott’s United States Digest has come to our hands 
too late for us to make that thorough examination of it which we could wish, 
and to compare it carefully with Mr. Brightly’s similar work. We have spoken 
of the two former volumes (1 Am. Law Rev. 732, and 2 Am. Law Rev. 534) ; 
one more will apparently complete the work. 

Mr. Brightly’s Digest has the advantage of being comprised in one volume, 
and of being the work of one mind; the Digest of the Messrs. Abbott, on the 
other hand, states the cases with more fulness. We should be inclined to recom- 
mend the former to those who have the reports themselves at hand, the latter to 
those who have not. The typographical devices by which Messrs. Abbott’s 
Digest is distinguished are very ugly, but very convenient. The plan, too, of 
noting the date at which, and the circuit in which, a case was decided, thus: 3rd 
Cire. (Pa.) 1821, Griffith v. Bradshaw, 4 Wash. C. Ct., 171, is good, and the 
brief statements of the Acts of Congress, though hardly amounting to ‘‘ leading 
provisions of the statutes,” have a greater value than we at first gave them credit 
for; so, too, the plan of giving the chief authorities relied upon by the courts 
in giving their decisions. In short, this work is as full and complete as it could 
be made, and yet retain its character as a digest. 


Digest of Fire Insurance Decisions in the Courts of Great Britain and North 
America. By H. A. Lirrieron and J. 8. Buarcutey. Second Edition. 
Revised and Enlarged. By Srernen G. Ciarke, Counsellor at Law. New 
York: Baker, Voorhis, & Company. 1868. 


In the preface to the first edition of this work, which was published in 1862, 
the authors say they have attempted to include ‘all the decisions on the subject 
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of insurance against fire pronounced in the Courts of Great Britain and North 
America, from the earliest times down to the latest reports.” They add, ‘* We 
have examined 2,576 volumes, and have attempted to give abstracts of 930 
cases, which are embodied in 1,525 sections.” The present editor has ‘* care- 
fully examined every volume of reports published in this country or Great Britain 
since the former edition appeared, and also a few volumes of prior date acciden- 
tally omitted from that edition.” There is an increase of 316 cases and 691 
sections over the former edition. We notice that the table of reports cited 
includes the very latest publications. 

This is one of a class of special digests which will multiply as the mass of the 
common law becomes more and more unwieldy, and we anticipate, before many 
years, digests on all heads on which we now have text books. For students, text 
books will always be necessary ; but for the practical lawyer such digests as the 
present are far more useful, and, when carefully done, far more trustworthy, than 
text books, unless the text books be the work of such minds as, in the present 
days of great business and large fees, seldom find time to enrich the literature 
of the law. And if business men and insurance agents will persist in attempting 
to be their own attorneys, they had much better use this book, from which they 
will at any rate gain a wholesome sense of the uncertainties of the law, than 
the manuals got up for their special benefit, and whose glittering generalities 
lead them so often into the quagmires of litigation. 


Cases decided in the Court of Claims of the United States at the December Term 
for 1866; with the Rules modified and adopted since the December Term for 
1865, and the Recent Acts of Congress relating to the Court. Reported by 
Cuartes C. Norr and Samuet H. Huntineron. Vol. Il. Washington: 
1868. 


By far the greater part of the decisions in this volume are in cases arising on 
transactions during the late war; many of them on contracts made by command- 
ing generals on alleged ‘ public exigencies,” without the usual precautions 
against fraud required by law and by the customs of the service. It is instrue- 
tive to observe, that those generals who seemed to have been the fondest of this 
display of vigor in ‘‘ cutting red tape” are not those whose military services 
have generally been considered the most valuable to the country. 

In Curtis v. United States, p. 144, it is held, that a statute limiting the amount 
of an expenditure is notice in law and in fact to the contractor, that the officers 
of the Government cannot exceed the prescribed bounds. If these are exceeded, 
the contractor must be deemed to have gone beyond the fixed limit at his own 
risk. 

In Dennis v. United States, p. 210, it is decided that the Court of Claims has 
no jurisdiction of marine torts. 

The longest and most interesting case in the volume is Meade v. The United 
States, p. 224, where the court decide that a release by the United States to a 
foreign government (in part consideration of a cession of territory) of an in- 
debtedness to an American citizen, acknowledged to be valid, is a taking of 
private property for public use. But where a special mode for obtaining com- 
pensation is designated by statute or by treaty, or where the power of assessing 
VOL. 23 
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or deciding is lodged in a special tribunal, the remedy designated can alone be 
pursued, and no action therefor can be maintained in the Court of Claims. 

The detention of a vessel in port by the President, under the Neutrality Laws, 
is not a taking of private property for public purposes within the meaning of the 
Constitution. Graham vy. The United States, p. 327. 

In Gilmore v. The United States, p. 364, it is held, that an officer in the army 
is entitled to an allowance equal to the pay of a private soldier for each servant, 
and not merely to eleven dollars a month, as the War Department ruled during 
the war. This decision, if sustained by the Supreme Court, will require a large 
disbursement from the Government to meet the claims of officers. 

In an Appendix is a collection of the dissenting and concurring opinions in 
cases contained in the first volume of the Court of Claims Reports, which were 
omitted by the reporters, under the impression that they were required only to 
publish the ** decisions.” 

Though questions similar to those contained in this volume are not likely to 
arise in suits between private persons, yet the discussions on the law of express 
and implied contracts, with which it is filled, may often be found useful. 

Not including a few unimportant decisions on the liability of disbursing-officers 
for public moneys stolen from them, or captured by the enemy, and which turn 
entirely on facts, there are forty-five decisions in this volume, and of these, 
in nineteen, including almost all the important cases, one or more judges dis- 
sented. The court is not any too strong when it is unanimous; and such a 
difference of opinion weakens most unfortunately the influence and authority of 
this important national tribunal. 


United States District Court Reports. Second Circuit. By Rosert D. Brene- 
pict. Vol. I. No.2. New York: Baker, Voorhis, & Company. 1868. 


Tue first number of this volume was noticed in the Law Review for October 
(3 Am. Law Rey. 146), and we then commended it heartily to the profession. 
The present number contains cases decided by Judges Benedict, Shipman, and 
Blatchford, from January, 1867, to and including June of the same year. All 
of these cases are of importance and interest. 

On p. 125, it is declared to be the duty of a collector of internal revenue, 
after seizing property as liable to forfeiture, to turn it over to the law officers 
of the Government forthwith, that legal proceedings may be commenced without 
delay ; and where a collector claimed the cost of keeping property for thirty- 
seven days, the court allowed only one day’s costs. 

In Atkins v. The Fibre Disintegrating Co., p. 118, the 11th section of the 
Judiciary Act, which provides that no “ civil suit” shall be brought against an 
inhabitant of the United States by an original process, in any other district than 
that whereof he is an inhabitant, is held by Judge Benedict to be inapplicable 
to proceedings in admiralty; following in this respect the view expressed in 
2 Parsons’ Maritime Law, 686, and differing from the opinions of Judge Hoffman 
and Judge Shipman. 

In The Circassian, p. 128, is an interesting discussion of the rights and duties 
of State and United States officers when process issues against a vessel which is 
already in the custody of a court of competent jurisdiction. On p. 156, we are 
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informed, in a note, that the decision of Judge Sutherland (50 Barb. 490), 
which holds that a State law can authorize proceedings in rem in cases where, 
under the rules of the Supreme Court, admiralty cannot exercise jurisdiction, 
has been overruled by the Court of Appeals. 

Wright v. The Norwich Transportation Co., p. 156, is an interesting case 
under the Act of 1851, limiting the liability of ship owners. There are also cases 
relating to charter-parties, liability of tow-boats, material-men, collision, salvage, 
bottomry, and wages of seamen. 

In our notice of the preceding number, we spoke of Mr. Benedict's ability as 
a reporter, and of the excellence of his work. This ability and excellence are 
fully sustained in the present number; and we are glad to see that suits in rem 
are properly designated. 


Reports of Cases Argued and Determined in the Supreme Judicial Court of Mas- 
sachusetts. ALBERTG. Browne, Jr., Reporter. Volume I., being Massa- 
chusetts Reports, Volume XCVII. Boston: H. O. Houghton & Co. 1868. 


Massacuvsetts has at length wisely followed the example of other States. 
Chapter 239 of the Statutes of 1867 enacts that ‘‘ The volumes of Reports of the 
decisions of the Supreme Judicial Court next succeeding the series edited by 
Charles Allen, shall be styled ‘ Massachusetts Reports,’ without the name of the 
reporter thereof added thereto, and the numbering of the several volumes shall 
be determined by reckoning all the previous volumes of Reports as ‘ Massachu- 
setts Reports ;’”” and we are glad to see that the act has been strictly followed, 
and that on the back of the volume appears only ‘‘ Massachusetts Reports, 97.” 
In too many instances, the name of the State and of the reporter both appear on 
the back of Reports, with a separate number attached to each, e.g., ‘‘ Vermont 
Reports, Vol. 28. Williams, Vol. 2,” which has led to much confusion and 
diversity in citation. 

The previous volumes of reports are: Massachusetts Reports, 17 vols. ; Pick- 
ering’s Reports, 24 vols. ; Metcalf’s Reports, 13 vols.; Cushing’s Reports, 12 
vols. ; Gray’s Reports, 16 vols.; Allen’s Reports, 14 vols.; total, 96 vols. The 
15th and 16th of Gray’s Reports, and the 14th of Allen’s Reports, yet remain to 
be published. 

We are much pleased with this first product of Mr. Browne's labors. A long 
continued and uniform practice has settled the general style, and even the details, 
of the method of reporting in Massachusetts, and Mr. Browne has carried it out 
with success. He has a peculiarly happy faculty in arranging and stating the 
facts of a case. He reports arguments somewhat more fully than some of his 
predecessors; but of this we are not disposed to complain. The only fault we 
find is the lack of cross references in the index. 

The hundred and sixty-six cases in the volume are mostly short, and are not, 
on the whole, particularly interesting : we have placed the more important in our 
Digest. 

Day v. Bardwell, p. 246, is an important decision on the United States 
Bankrupt Law, in which it is held that that law did not supersede the State Insol- 
vent Law until June 1, 1867; the opinion of the court seems to us very conclusive, 
but we understand that the case is to be carried to Washington. 
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The strong State Rights feeling which has always existed in New England, 
though kept in abeyance by the recent course of political events, is strikingly 
marked by the restiveness of the Massachusetts courts under the Stamp Act, and 
has finally culminated in the decision, that the prohibition of the use of unstamped 
documents in evidence applies only to proceedings in the United States courts, — 
Carpenter v. Snelling, p. 452. 

There are two important insurance cases: one, that a policy on liquors ille- 
gally kept for sale is void (Kelly v. Home Ins. Co., p. 268) ; and the other, that 
a policy containing a proviso that it shall be void if the building insured is put 
to an unlawful use, is avoided by such use, though without the knowledge of the 
owner and insurer. — Kelly v. Worcester Ins. Co., p. 284. 

There are several cases arising out of the relation of husband and wife. 

Crehore v. Crehore, p. 330, seems to have settled the law, that, to enable a 
man to avoid his marriage on the ground of prenuptial unchastity on the part of 
his wife, he must show both that he believed her chaste at the time of marriage, 
and also that at that time she was in fact with child. Unless both of these are 
proved, the marriage will not be dissolved. 

In Southwick v. Southwick, p. 327, it is held, that refusal for five years con- 
secutively, by a wife of sexual intercourse with her husband, though unjustified by 
considerations of health, is not desertion. We confess this is not so clear to us 
as it seemed to be to the court. Could a wife, under such circumstances, main- 
tain a libel against her husband on the ground of his adultery ? 

In Bailey v. Bailey there is given for, we believe, the first time in Massachu- 
setts, a definition of the ‘‘ cruelty” which will authorize a divorce. A majority 
of the court held that the cruelty must be such conduct or neglect as to cause 
injury to life, limb, or health, or a danger of such injury, or a reasonable appre- 
hension of such danger, should the parties continue to live together. 

Commonwealth v. Gammon, p. 547, decides that the law giving married women 
control of their property does not affect the legal presumptions applicable, in 
criminal proceedings, to their acts. See also Comm. v. Wood, p. 225. 

In Fall River National Bank v. Buffinton, p. 498, will be found an admirable 
exposition of a point in the law of estoppel. 

The cases against towns for injuries caused by snow and ice make their appear- 
ance as usual, and the court seems sorely exercised in devising subtle distinctions 
under the troublesome statute. It now appears, that, if a man breaks his leg by 
falling on ‘‘ a smooth and even surface of ice,” he cannot recover damages; but 
that, if the ice is ‘* in a rough and uneven condition,” the town is liable. — Luther - 
v. City of Worcester, p. 268. 

There are two cases under the Sunday law, which we commend to the attention 
of legislators. 

On Saturday, Nov. 25, 1864, there was a storm, which threw upon a beach 
near Scituate harbor a large quantity of seaweed. On the following Sunday, two 
farmers, who had a license from the owner of the beach to gather the seaweed, 
which was a valuable manure, came on to the beach, which was at a considerable 
distance from any house or public road, with an ox cart. They loaded the cart 
with seaweed and then drove it, not to their farm, which was at some distance, 
but only above high-water mark, and there discharged the load. ‘‘ The tide was 
low at the time, and there was a fresh breeze blowing, in a direction which, on 
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other occasions, had frequently caused seaweed to float away from the beach 
when the tide rose, and be wholly lost, or else conveyed to places where the 
defendants could not obtain it.” The defendants were convicted of violating the 
Lord’s Day Act, and took exceptions. These exceptions were overruled. The 
court admit the difficulty of defining what constitutes a work of necessity. ‘If 
a vessel had been wrecked upon the beach, it would have been lawful to work on 
Sunday for the preservation of property which might be lost by delay. But if the 
fish in the bay or the birds on the shore happened to be uncommonly abundant 
on the Lord’s day, it is equally clear that it would furnish no excuse for fishing 
or shooting on that day. How it would be if a whale happened to be stranded on 
the shore, we need not determine.” — Commonwealth v. Sampson, p. 407. 

The crime, in this case, was perpetrated at ten o'clock in the evening. It is 
unfortunate for the criminals that the old Puritan custom, by which, as the phrase 
used to be, ‘* the Sabbath abated” at sunset, has not been retained in Massachu- 
setts. 

In Commonwealth v. Josselyn, p. 411, the evidence is not fully given; but the 
facts would seem to be, that the defendant, a shoemaker by trade, was cultivating 
his garden by moonlight on Saturday evening, and that, when he left off work on 
that evening, ‘‘ a few hills remained unfinished and in very bad condition, and 
suffering for want of hoeing.” ‘‘ The only witness for the Government testified, 
that, about eight o’clock on the morning of Sunday, he saw the defendant hoeing 
for about an hour” in his garden. The defendant was convicted, and his excep- 
tions were overruled. 

We have no fault to find with the judgment of the court in these cases; but it 
is difficult to restrain a movement of indignation, that a law under which such 
prosecutions are possible still stands on the statute book. 


Reports of Cases in Law and Equity, determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Stites, Reporter. Vol. II., being Vol. 
XXIII. of the series. Ottumwa: Published by the Reporter. Sold by 
Miles & Co., Desmoines. 1868. 


Tue Reports of several of the Western States are noticeably good. One does 
not, perhaps, find in the opinions of the judges much of that flavor of legal learn- 
ing which is so pleasant in the decisions of some longer established courts. 
While conservative New Jersey furnishes a quiet Southern exposure for the ripen- 
ing of lawyers of the Old School, in the busy West, justice is administered by 
men more intent on adapting the law to modern requirements than on standing 
in the ancient ways. And it is well that this is so. No branch of knowledge 
affords more instances than the law, of what a blessing to mankind it is that men 
begin life ignorant. Every one knows that it often happens, that, from historical 
causes, analogous cases are governed by dissimilar rules, and that forms which 
have lost their significance by lapse of time remain as technicalities. One who 
is familiar with these nice distinctions has no interest in their reform, even if he 
does not become prejudiced in their favor. But when, after barely three years’ 
study, a young man finds himself at once in active practice, to simplify rules, to 
destroy anomalies, to make partial analogies complete, is his only safeguard. 
We might point to Judge Walker's admirable work on American Law as a 
typical Western book. It goes at once to the root of the matter. What is the 
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practical use of all these traditions and forms? is the question it asks; and those 
which cannot show such a use in their favor are dismissed from consideration, 
While one would not expect from the West a second Maine, to extract philosophy 
from the history of the law, it has produced the best book we know of to explain 
to the student the actual bearing of legal principles upon the daily affairs of 
men. The Western Reports manifest similar characteristics, and few of them are 
marked by a more business-like common sense than those of Iowa. ‘The present 
volume does not happen to contain very many decisions of other than local inter- 
est, but there are several that deserve attention. In Blackwell v. Denie, p. 63, 
it was held, that the fact that a note was not stamped until after it was issued was 
not a defence as against a bona fide holder for value. Brown v. Crandal, p. 112, 
also arose under the Internal Revenue Act. A deputy collector stamped an 
appeal bond after the same was filed, without leave of the court. The act was 
not authenticated by the collector’s seal, nor were his inability to act and the 
deputy’s authority proved. The appeal -was dismissed. A third case is McBride 
yv. Doty, p. 122, which decides that the record of an insufficiently stamped chattel 
mortgage is not notice to a purchaser of the chattels, and that his rights are not 
affected by the collector's restamping the mortgage after his purchase. Also, 
that evidence that when such mortgage was executed, the mortgagor received only 
such a part of the amount secured as the stamp would cover, and that it was 
agreed, that, on payment of the rest, a new stamp should be affixed, and that 
the rest was never paid, is inadmissible as against the purchaser. In Hubbard 
v. Board of Supervisors, p. 130, it was held, that a tax on shares in national banks 
was illegal, when the laws allowing the incorporation of other banks taxed only 
the capital of the latter, although there were no such banks in existence; CoLr, 
J., dissenting, on the ground that, by the State laws, the shares of such other 
banks were taxable. Wilson v. Triblecock, p. 331, affirms the constitutionality 
of the Legal Tender Law as to debts contracted before its passage. Cole v. Cole, 
p. 433, bears on the same points as the cases referred to in the American Digest 
of this number, Divorce, 5. 


Essays on Political Organization, selected from among those submitted in com- 


petition for the prizes offered by the Union League of Philadelphia. Philadel- 
phia: Collins, Printer, 705 Jayne Street. 1868. 


Tue Union League of Philadelphia rendered a great service to the public, 
when it offered four prizes for essays on ‘the legal organization of the people to _ 
select candidates for office.” The defects of our present system are grave, and 
are universally acknowledged by men of all parties ; and these essays, which are 
manifestly the work of honest and laborious thinkers, and which are infected 
with no partisan bias, will, we venture to think, be generally admitted to be 
valuable contributions towards a solution of some of the most striking and per- 
plexing problems of our republican government. Therefore, although we may, 
perhaps, be charged by some, with going beyond our proper sphere in calling 
attention to proposed changes in what is specially the political department of the 
law, we believe that we shall be justified by all who desire law reform, as well in 
this department, as in all others, if we review, as fully as our limits permit, that 
one of these essays which has particularly attracted our attention. 
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The first essay, by Mr. Barber, suggests the passage of a law allowing any 
political party to nominate candidates for office, much in the same way as that in 
which elections of candidates nominated are now carried on. The second essay, 
by Mr. Came, recommends a still simpler plan, by which the voters of the dif- 
ferent parties being duly registered, and boxes for the reception of nominating 
votes being provided by the regular officers of each district, for as many parties 
as shall appear to be in the field: those candidates receiving the largest number 
of votes shall be legally declared the regular party nominees, and they only shall 
be eligible to office. Both these plans have certain obvious merits. The fourth 
essay, by Mr. Blodget, treats mainly of the evils of the existing system, and 
offers suggestions only by way of alleviating them. All these are worthy of 
careful perusal. 

The third essay, by Mr. Goepp, of the New York bar, is a much more 
elaborate treatise than either of the others. The writer reviews, at great length, 
and with much ability, the history of representative government in Europe and 
in this country. He finds the great essential of free government to be local 
organization; that where, as in the Roman Empire, and on the Continent of 
Europe, with the remarkable exception of Hungary, no political power resided 


‘in the counties or towns, political and civil liberty has either never been attained, 


or, if attained, has soon been lost. In England and in Hungary alone, where 
from the beginning ‘all local government was vested in the county courts,” has 
representative government proved a permanent success. To this constant 
feature in the British Constitution, he attributes, far more than to the more 
visible efforts of free principles, the ultimate establishment of liberal institutions 
in England. 

In this country, New England had her ‘‘towns,” and the South her ‘‘coun- 
ties ;” but the Middle States, partly from the fact that they were originally 
peopled by foreigners to a much greater extent than the other colonies, and 
partly from other causes, have never thoroughly understood and enjoyed these 
local systems, the inheritance of the English colonists ; and, while endeavoring to 
combine ‘‘the advantages of the town and the county, as organs of local self- 
government,” they have obtained a weak combination of the two. ‘* New Eng- 
land and ancient England have had a better local system in their towns and 
hundreds alone, and Virginia and modern England have better local systems in 
their counties alone, than the Middle States have in their townships and counties, 
as hitherto combined. Neither institution is here quite as firmly rooted, nor as 
vigorous of growth, as it should be. Public attention has not done them justice. 
During the formation of these communities [i.e. the Middle States], parlia- 
mentary bodies, as found in the Federal and State governments, have been the 
favorite and recognized organs of public life. In short, local self-government, 
while undoubtedly potent here, has been less fruitful of good, and has offered 
less resistance to evil, than in New England, in Virginia, or even in Great 
Britain. Hence it is, that the call for the present essay emanates from Phila- 
delphia, and not from Boston or from Richmond. Neither the Eastern States, 
nor what has been formerly called the South, were ever entirely free from political 
corruption ; but it is manifest that the confirmed asphyxia which we are now seek- 
ing to remove, is the peculiar product of neither of these two sections, but of 
the Middle and Mississippi States just referred to. Neither the New Eng- 
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landers nor the Southerners are more virtuous than we of Pennsylvania, New 
York, Ohio, Illinois, and Missouri; but they are better protected, negatively by 
their homogeneousness, and positively by the vitality of their local institutions, 
The impurities of our polity are peculiar, not to liuman nature, nor to American 
institutions, but to that portion of our country in which local self-government of 
the people has been stunted in its development.” 

Mr. Goepp, therefore, advocates a return to the old English system of the 
** hundred,” as the ultimate repository of political power. The voters should be 
organized in small bodies, numbering from one to three hupdred, —not too 
many to assemble in one place. Into these ‘* hundreds,” ‘* compact in form, and 
as nearly equal as possible in population,” the whole State should be divided, 
These ‘* hundreds” again should be ** grouped into counties,” which are to have 
their county assemblies, composed of delegates from the different hundreds, 
These county assemblies send their delegates to the State Legislature ; and this, 
in its turn, is to elect the members of Congress. This is, in general, the system 
recommended by Mr. Goepp, so far as it affects the basis and degrees of 
representation. 

One other very important change, however, is demanded in this essay; no 
less, than that all officers, from the President down, except judicial officers, 
should hold their seats at the will of their constituencies ; and not, as at present, 
for fixed terms. Mr. Goepp contends earnestly that the officer should be 
responsible to the people ; and he maintains that under our present system, our 
officers are as irresponsible as if they held their seats for life. ‘* The evil is sup- 
posed to be abridged, because the irresponsible man retires after a stated 
period. As the effect of the next election, however, is merely to substitute one 
irresponsible incumbent for another, the irresponsibility is permanent, and only 
the oflicer varies. No one will deny that here is the weakest point in all our sys- 
tem. The British Parliaments are dissolved, not upon certain movements of the 
heavenly bodies, but according to the political exigencies with which they have 
to deal; a general election there marks a certain resting place and starting point 
in the fortunes of the country. But our Presidential terms regard more the tides 
of the ocean than those in the affairs of men. The quadrennial revolution breaks 
into the midst of profound peace, and takes no note of the din of arms. These 
short terms cut off all opportunity of requiring a regular training of those who 
desire to live by conducting the details of administration, or of pensioning men 
of merit who give their best years to the public service: they make the poli- 
tician, whether in or out of office, an adventurer; they absorb all political action 
and all political thought into the single function of office-hunting ; they educate 
a numerous class of men, otherwise useful to society, into habits of unthrift, 
dependence, insincerity, bad faith, and unscrupulousness ; give this very class an 
undue influence on the public weal; intensify the heat, and paralyze the thought, 
of every canvass; make every citizen impotent who cannot or will not spend 
every waking hour of his life in plotting and counterplotting; and play the 
ultimate control of the republic into the hands of a gang, intended by nature 
for common gamesters, who buy and sell, not the politicians only, but the 
people who vote for them.” 

More than this, inasmuch as *‘ the shortness of the official term prevents any 
feeling of security, and any habits of thrift,” these professional politicians are the 


BOOK NOTICES. 861 


slaves of the corporations ‘‘ who hold them in pay, and use them not only to ex- 
tort further immunities, but generally to control the entire machinery of the 
body politic.” Into our author's illustrations of these remarks we have not 
time to enter, Suflice it to say that his is not the only voice that tells us that 
this is too often the result of our official system. 

Whether the elaborate system of representation proposed by Mr. Goepp, and 
the substitution of a term of office dependent entirely on the will of the electing 
constituency, would accomplish all that he claims they would accomplish, or not, 
we cannot undertake even to express an inclination of opinion, nor is it desirable 
that we should. We have, we trust, succeeded in showing that Mr. Goepp’s 
essay is an able, honest, and bold treatment of some of the most glaring and 
most dangerous defects of our system of government; and that his suggestions 
are evidently the fruit of long and careful study, and deserve a most respectful 
consideration. The great questions of the future will be found, we venture to 
think, not as in the past, connected with the maintenance of civil liberty, or with 
the detence of our national existence; they will regard mainly the methods of 
the proper administration of the Government. In these matters we have, as a 
nation, much to learn, and, we doubt not, much to unlearn. And it is high time 
that essays such as these should receive the most careful and patient study of all 


who hope to serve the real interests of their country, whether in a public or 
private capacity. 


The Evmine in the Ring: A History of the Wood Lease Case. Putnam’s Maga- 
zine Supplement. New York: G. P. Putnam & Son. 1868. 


Tus is a most remarkable pamphlet, and the record of judicial infamy which 
it sets forth is worthy the consideration of all thoughtful American citizens. We 
know not whether it is true, but the story it tells is briefly thus: By a vote of 
the New York Common Council, a long lease was to be entered into by the City 
with Mr. Fernando Wood, at a grossly exorbitant rent, for the use of some 
offices for the ‘‘ Law Department” of the City Government. The rooms were 
utterly unfit for the purpose, and the lease was the result of bribery on the part 
of Mr. Wood, and of a bargain between the Mayor and the Common Council. 
The newly elected Corporation Counsel, being animated by a desire to act in 
accordance with his oath of office, and, being overcome by the glaring injustice 
of this scheme to rob the City Treasury, instituted proceedings in the nature of 
a bill in equity ; praying in the complaint that the Comptroller might be enjoined 
from the execution and delivery of this lease. The Corporation Counsel had, 
meantime, engaged, as an associate, Mr. I. T. Williams, an energetic lawyer, 
who went heart and soul into the ease. Mr. Wood and his counsel, by a system 
of deep laid and skilful manceuvres, succeeded in having the case come up before 
Judge Cardozo, and Judge Cardozo only ; and this, too, after a delay of many 
weeks. Now, Judge Cardozo was a tool of Mr. Wood's, owing his position to 
him, and feeling that his chances of re-election to office depended on Mr. Wood's 
good-will. Mr. Wood had unblushingly recommended Judge Cardozo, on the 
ground of his political availability; it being distinctly understood that he was 
sound, and would not hesitate to favor the party which elevated him. It is not 
surprising, then, to find Judge Cardozo, at the trial of this case, distorting alike 
the law and the facts, and prostituting his high judicial office in order to pander 
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to the wishes of an unprincipled demagogue. So much for one judge; but the 
writer has something to say of still another occupant of the bench of the Supreme 
Court. Judge Barnard, whose interests had, at first, led him to espouse the cause 
of justice, and who had, accordingly, done what he could to work up the case of 
the City, had, before the trial, deemed it expedient to go over body and soul 
to Mr. Wood. When placed on the stand, therefore, he is alleged to have been 
guilty of perjury, swearing that he neither knew, nor had ever said, any thing 
of the matter, and proving himself to be an ‘‘ ermined swift witness” in behalf of 
Mr. Wood. And, what is more, the Corporation Counsel himself had been 
tainted by the fear of non-re-election, in case he pursued the matter too far, and 
so basely abandoned his associate counsel, and suffered the case to be lost. The 
result of this is, that the City of New York will probably be fleeced by Mr. 
Wood out of the sum of $180,000, through the instrumentality of two corrupt 
judges of the Supreme Court. 

If this story is false, it ought to be.answered, and the writer prosecuted for 
libel; but, if true, the following questions with which the author begins and 
ends his pamphlet are very pertinent : — 

‘Is our American theory of Republican Government a failure thus far for 
great cities ? 

‘Is an elective judiciary in great cities practically a source of corruption and 
injustice ? 

«Ts it hopeless to seek to purify the Municipal Government of New York 
City?” 


Chicago Legal News. 


Tue establishment of a new legal periodical is always an event of importance 
to the profession ; but the publication of this well-printed newspaper is a fact of 
much broader interest, and demands notice not only from the lawyer, but from 
the ‘‘ social philosopher.” It is the first serious attempt by a woman to share in 
the labors of the law, since the fourteenth century, when the fair Novella d’An- 
drea lectured at the University of Bologna with a curtain — 


“ Drawn before her 
Lest, if her charms were seen, the students 
Should let their young eyes wander o’er her, 
And quite forget their jurisprudence.” 


Into the other liberal professions women have already found their way; the 
public prejudice, which debarred them from practising the healing art, for which 
Providence has given them a special aptitude, is broken down; and the Rev. 
Olympia Brown and her colleagues have successfully maintained their right to 
share in the perhaps even more congenial ministrations of the pulpit; but we 
hardly dared to hope that in the harsh and crabbed law we should have the 
benefit of feminine co-operation. Yet so it is; the Chicago Legal News is 
edited by Mrs. Myra Bradwell, wife of the Hon. James B. Bradwell, County 
Judge of Cook County, Illinois. 

The Chicago Evening Journal says that ‘‘ Mrs. Bradwell is a lady of ability 
and determination, and will carry through to the end whatever she may under- 
take ;” and the North-western Review speaks of her in identical terms. We 
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have not the pleasure of a personal acquaintance with Mrs. Bradwell, and must 
judge her by her works; but we are happy to say, that her paper is really an 
excellent one, and contains much that is valuable to lawyers in Illinois, and also, 
though of course in less degree, to the profession in other States. Particularly 
commendable is the large space given to the decisions of the United States Courts 
which so often are lost to the public for lack of a reporter. 

Some reviews which have noticed the Chicago Legal News, seem to hint 
that Mrs. Bradwell derives her legal inspiration from her husband. Thus one of 
them says, ‘* The excellent judge and his gifted lady have entered a new field.” 
We are surprised at this. Mrs. Bradwell has taken pains to make it appear that 
she is by no means under marital dictation. For instance, in reference to the 
shabby furniture in her husband’s court-room, «she says, with true housewifely 
spirit, ‘‘ If we were the judge, instead of the judge's wife, we would order the 
sheriff to send it to an auction room, and supply its place with new.” 

And again, speaking of the alleged insanity of one Hopps, who had been con- 
victed of murder, she says, ‘‘ The writer of this knew Hopps, years before the 
murder, having frequently seen him at her husband’s office, when he was a client 
of his, and she did not then believe him insane, and does not now. It is a well- 
known fact, that, upon his discharge, he went from the jail to business imme- 
diately, and has shown no signs of insanity since. We know there are many 
good men who believe him to have been crazy, — among them, our husband.” 
Most writers, when they adopt the editorial plural, feel bound to sink their domes- 
tic relations: not so Mrs. Bradwell. It is to be hoped, however, that this 
passage will not fall under the notice of any of our English brethren: they will 
surely think the phrase, ‘‘ our husband,” one more sad proof of that bigamous, 
if not polygamous, condition which Mr. Hepworth Dixon has: taught them to 
believe the normal state of American society. 

Mrs. Bradwell is not ignorant, as few of her sex are, how pervious is the 
masculine mind to judicious laudation. Scarcely any one comes under her notice, 
from the judge of ‘‘ unflinching integrity and acknowledged ability,” to the 
** gentlemanly and efficient clerk,” who does not receive his due modicum of 
praise ; and when we read of the fine shoulders, and of the ‘‘ mild, benevolent, 
blue eye” of the Recorder of Chicago, we can venture a shrewd guess at the 
weak point of that worthy magistrate. 

The editress, as we see she is called, keeps a careful watch over the interests 
of her sex,— perhaps, indeed, too large a space is devoted to the rights of wives 
and the duties of husbands; but her solicitude is shown also in lesser matters. 
Thus: ‘ Sheriff Fischer, on Saturday evening, in a very feeling and appropriate 
speech, on behalf of the officers and men who had been doing duty in the sheriff's 
office for the past two years, under Gen. John L. Beveridge, the retiring sheriff, 
presented him with a magnificent silver set, consisting of six pieces, in the best 
style of the art, purchased at Miller's, upon which was inscribed, — 

‘Gen. Jonun L. BevertipGr, 
From his Deputies and Employés, 
Nov. 13th, 1868.’ 
We congratulate the general upon the good feeling thus manifested toward 
him by his deputies.” Here we greatly fear that the mind of a male reporter 
would have stopped with the contemplation of the satisfactory relations between 
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the sheriff and his deputies ; but Mrs. Bradwell’s thoughts follow the teapot into 
its proper sphere, and she adds, ** and Mrs, Beveridge, upon the receipt and use 
of the beautiful teaset.” . 

It is hard, sometimes, not to smile at a little air of dogmatism which pervades 
the periodical ; but this, if not strictly legal or logical, is, at any rate, charmingly 
feminine. 

After all is said, however, this undertaking of our sister Bradwell, if we may 
so venture to call her, shows no mean ability; and, above all, it shows good, 
hard, honest, useful work. We admire her pluck, and we wish her all success. 

She has begun at the right end; and we commend her example to those 
Eastern women who so volubly proclaim that they are the equals of men: let them 


prove it, as their Western sistem has done ; let them turn to, and show that they, 
too, can do a man’s work. 


Bellewe’s Cases temp. Ric. IT. ‘‘ Les Ans du Roy Richard le Second collect? 
ensembl’ hors de les Abridgments de Statham, Fitzherbert et Brooke per 
Ricuarp Bettewe de Lincolns Inne. 1585.” Reprinted by Stevens & 
Haynes, London. 


No series of the Reports in the English courts of common law is perfect with- 
out a copy of this curious little book, the original edition of which is so rare as 
to be hardly known to most of the profession, except by the law catalogues; and 
those who are interested in legal history and antiquities will thank the publishers 
for making it accessible to them in the present attractive form, through the law 
libraries at least, even if the subscription price of three guineas should deter 
them from buying copies for themselves. 

But its language and abbreviations are so unfamiliar at this day, that inaccu- 
racies in printing much impair its value; and we regret to be obliged to say, that 
the statement in the announcement of the proposed publication, that ‘* the utmost 
care will be used to insure the correctness of the text,” is not borne out by the 
annexed specimen of the title and one other page. 

Upon the first sight of this titlepage, we were much puzzled by the words 
immediately following the name of the book, ‘* Quelg. un table a & annexe.” 
Quelque is the same word as in modern French, meaning ‘* some” or ‘ any,” 
and in this place is quite meaningless. Upon referring to the original edition, 
the word proved to be ‘* Ovesqg.” Ovesque is an old form of ** avec,” ‘* with; ” 
and the line in question is simply ‘‘ With a table annexed to it.” This mistake 
of @ for O can hardly have been accidental, for it is repeated on the last line of 
the other specimen page, and is the less excusable, because another like form 
of the same word, ‘‘ ove,” occurs twice upon that page. The use of u and 2, inter- 
changeably, increases the importance of accuracy in the other letters. Besides 
other minor errors, we find also ‘‘ bds” for ‘* bits,” ‘‘ biens” or ‘*goods;” and 
**non allocat,” without the mark of abbreviation over the last letter, to indicate 
non allocatur ; and Belknap, C.J., in equal disregard of the Bible and the Latin 
Grammar, is made to say, Si hic non esset malefactor non tradidissemus cum tibi. 
The word in the original edition, as in Fitz. Ab. Hostler, 7, from which the case 
is taken, is plainly eum. John xviii. 30. 

We hasten to call attention to these errors, in the hope that it may not be too 
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late to secure a careful revision of the text by a competent editor, such as the 
English bar has recently furnished to the Year Books of Edward I. in Mr. 
Horwood, and to the Treatise of Britton in Mr. Nichols. 


The Western Jurist. October. 

The American Law Register. For September, October, and November. 
The Legal Intelligencer. Philadelphia. . 
The Pittsburgh Legal Journal. 

The Internal Revenue Record and Customs Journal. New York. 

The Bankrupt Register. New York. 

The Chicago Legal News. 

The New York Daily Transcript. 

The Law Times. London. 

The Solicitor’s Journal and Reporter. London. 

The Canada Law Journal. Montreal. 

The Local Courts and Municipal Gazette. Toronto. 

The Canada Law Journal. Toronto. 

In the American Law Review for last April, we expressed a hope that ‘the 
inventive ingenuity of our Canadian brethren would enable them to find different 
titles for their two law periodicals.” This desirable end has not yet been accom- 
plished. The two periodicals seem disposed to stickle for the style of ‘*The 
Canada Law Journal,” to the confusion and annoyance of their subscribers. 

“ Delirant reges, plectuntur Achivi.” 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
; AMERICA SINCE OCTOBER 1, 1868. 


Abbott’s Digest of the Reports of the United States Courts and of the Acts of Con- 
gress. Vol. 3. Royal 8vo, sheep, $7.50. Diossy & Co., New York. 

Barbour’s New York Supreme Court Reports. Vol. 50. 8vo, sheep, $5.50. W.C. 
Little, Albany. : 

Benjamin on the Law of Sale of Personal Property. Royal 8vo, cloth, 24s. Sweet, 
London. 

Brightly’s Digest of the Decisions of the Federal Courts from the Organization of 
the Government to the Present Time. Royal 8vo, sheep, $10.00. Kay & Brother, 
Philadelphia. 

Browne’s Treatise on the Principles and Practice of the Court for Divorce and Matri- 
monial Causes. Second edition. 12mo, cloth, 16s. Sweet, London. 

Bullen & Lake's Precedents of Pleadings. Third edition. 8vo, cloth, 31s. 6d. Ste- 
vens & Sons, London. 

Bump’s Law and Practice of Bankruptcy. 8vo, half sheep, $2.50. Baker, Voorhis, 
& Co., New York. 

Bush’s Kentucky Reports. Vols. 1 and 2. 8vo, sheep, $12.00. S. I. M. Major, 
Frankfort. 

Cabinet Lawyer. 24th edition, with Supplement. 12mo, cloth, 10s. 6d. Longman 
& Co., London. 

California Reports. Vol. 32. (Tuttle.) 8vo, sheep, $16.50. Sumner Whitney, San 
Francisco. 

California Reports. Vol. 38. (Hale.) 8vo, sheep, $15.00. Sumner Whitney, San 
Francisco. 

Cooley’s Treatise on the Constitutional Limitations which rest upon the Legislative 
Power of the States of the American Union. 8vo, sheep, $7.50. Little, Brown, 
& Co., Boston. 

Colby’s Criminal Law and Practice of the State of New York, with Precedents. 2 
vols., 8vo, sheep, $15.00. W. C. Little, Albany. 

Coldwell’s Tennessee Supreme Court Reports. Vol. 4. 8vo, sheep, $10.00. S.C. 
Mercer, Nashville. 

Davies’s Manual of the Law of Registration and Elections. Cloth, 12s. London. 

Edmonds’s Reports of Select Cases in the Courts of New York. Vol. 1. 8vo, sheep, 
$6.50. Diossy & Co., New York. 

Finlason on Repression of Riot and Rebellion. 8vo, cloth, 4s. Chapman & Hall, 
London. 

Florida Reports. Vols. 10, 11, and Index. 3 vols. 8vo, sheep, $17.00. Dyke & Car- 
lisle, Tallahassee. 

Hagans’s West Virginia Reports. Vols. 1 and 2. 8vo, sheep, $14.00. Morgan & 
Hoffman, Morgantown. 
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Heiskell’s Tennessee Digest of Reports. Vol. 1. 8vo, sheep, $12.00. Bulletin Pub- 
lishing Co., Memphis. 

Houck’s Treatise on the Law of Navigable Rivers. 8vo, sheep, $3.50. Little, Brown, 
& Co., Boston. 

Howard's Practice Reports. Vol. 35. 8vo, sheep, $4.50. W. Gould & Son, Albany. 

Hurlstone & Coltman’s Exchequer Reports. Vol. 3. 8vo, sheep, $4.00. T.& J. W. 
Johnson, Philadelphia. 

Illinois Reports. Vol. 40. (Freeman.) 8vo, sheep, $5.50. E. B. Myers, Chicago. 

Leake’s Elements of the Law of Contracts. 8vo, cloth, 22s. Stevens & Sons, Lon- 
don. 

Maine’s Ancient Law. Third edition. 8vo, cloth, 12s. John Murray, London. 

Massachusetts Reports. Vol. 97. (Brown, Vol. 1.) 8vo, sheep, $5.50. Hurd & 
Houghton, New York. 

Mississippi Reports. Vol. 41. (Reynolds.) 8vo, sheep, $7.50. Banks Brothers, 
New York. 

Missouri Supreme Court Reports. Vols. 40 & 41. (Whittelsey, Vol. 9 & 10.) 8vo, 
sheep, $5.50 each. G. Knapp & Co., St. Louis. 

Nevada Reports. Vol. 3. (Helm.) 8vo, sheep, $15.00. Towne & Bacon, San 
Francisco. 

Nott & Huntingdon’s Court of Claims Reports. Vol. 3. 8vo, sheep, $6.00. W. H. 
& O. H. Morrison, Washington. 

Oliver’s Practical Manual of Shipping Law. Second edition. Crown 8vo, 5s. Fos- 
ter, London. 

Robertson’s New York Superior Court Reports. Vol. 8. 8vo, sheep, $7.00. W.C. 
Little, Albany. 
Saunders’ Bankruptcy Practice under the Law of the United States of 1867, with 
Amendatory Act of 1868, &. 8vo, sheep, $3.00. Diossy & Co., New York. 
Scott and Jarnagin’s Treatise upon the Law of Telegraphs. 8vo, sheep, $6.00. Little, 
Brown, & Co., Boston. 

Simmons’ Digest of Wisconsin Reports to 1868. 8vo, sheep, $7.50. W. Gould & 
Son, Albany. 

Smith on the Law of Contracts. Fifth edition. By Malcolm. 8vo, cloth, 16s. 
Stevens & Sons, London. 

Stewart’s Law of Scotland as to Fishing. 8vo, cloth, 10s. T. & T. Clark, Edin- 
burgh. 

Thompson’s Practical Treatise on the Law of Highways. 8vo, sheep, $4.50. W.C. 
Little, Albany. 

Vermont Reports. Vol. 40. (Veazie, Vol. 5.) 8vo, sheep, $5.00. Tuttle & Co., 
Rutland. ; 

Wharton’s Criminal Law. Vol. 3. 8vo, sheep, $7.50. Kay & Brother, Philadel- 
phia. 

Williams and Bruce’s Jurisdiction of the High Court of Admiralty. 8vo, cloth, 21s. 
Maxwell & Son, London. 

Williams’s Principles of the Law of Real Property. Eighth edition. 8vo, cloth, 21s. 
Sweet, London. 


J 
, 
; | 
YIIM 


SUMMARY OF EVENTS. 


SUMMARY OF EVENTS. 


UNITED STATES. 


Unitep States vs. JEFFERSON Davis. —The Circuit Court of the United 
States at Richmond, Va., Chief Justice Chase and Judge Underwood sitting, has 
lately heard and considered the bearing of the third section of the Fourteenth 
Amendment of the Constitution of the United States, upon the proceedings against 
Jefferson Davis for treason. The question was raised in the following manner. 
Mr. O’Conor, of New York, and Mr. Ould, of Richmond, counsel for Davis, 
filed a motion to quash the indictment, accompanied by an affidavit to the effect 
that Davis, previously to the late Rebellion, had held the office of member of 
Congress, and, as such, had taken an oath to support the Constitution of the 
United States; and, as reasons for the motion, assigned that the effect of the 
third section of the amendment was to prohibit the infliction of any penalty 
against persons in that predicament, except that of disqualification for office 
named in the section. 

This section is as follows: ‘* No person shall be a senator or representative in 
Congress, or elector of President or Vice-President, or hold any office, civil or 
military, under the United States, or under any State, who— having previously 
taken an oath as a member of Congress, or as an officer of the United States, or 
as a member of any State legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States — shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may, by a vote of two-thirds of each house, remove such 
disability.” 

Mr. Dana, of Massachusetts, Governor Wells, of Virginia, and Mr. Beach 
(United States Attorney), appeared for the Government. Mr. Dana objected, 
that there was no foundation for the motion, as there was no averment in the 
indictment that Mr. Davis had held an office or taken an oath named in the 
amendment, and that the want of such averment could not be supplied by affida- 
vit, the facts alleged in the affidavit being traversable. The only regular mode 
would be for the defendant to plead the facts specially. The court sustained this 
view. Mr. Dana said, that, as these facts were notorious, and the plea, with its 
subsequent proceedings, would cause delay, he thought it becoming in the Gov- 
ernment to assist an immediate decision ofa question preliminary in its nature, 
and of a high constitutional character. The affidavit was then withdrawn by the 
defendant's counsel, and a paper filed by the United States Attorney, to the effect 
that, for the purposes of hearing this motion, the court might consider the fact 


SUMMARY OF EVENTS. 869 


as established, that the defendant had so held office and taken oath; and the 
motion was so altered as to ask the court to quash or dismiss the indictment, and 
the proceedings thereon, or to afford other proper relief. 

The case for the defendant was opened by Mr. Ould, and for the Government 
by the United States Attorney and Mr. Wells, on Thursday, Dec. 2; and 
Mr. Dana closed for the Government, and Mr. O’Conor for the defendant, on the 
following day. The positions taken on the opposing sides may be stated sub- 
stantially as follows : — 

Mr. Ould, for the defendant, contended that the amendment inflicted a punish- 
ment upon all persons coming within the description in the third section. That 
disqualification for office was recognized as a criminal penalty.— Ex parte Gar- 
land, 4 Wallace, 333; Cummings v. Missouri, ib. 277; Dorsey's Case, 7 Porter 
293; Barker v. People, 3 Cowen, 686. Although the words in the amendment 
are, ‘‘ insurrection or rebellion,” and the charge in the indictment is ‘‘ levying 
war,” they describe the same offence; and the court must be held to know that 
the allegation in the indictment referred to the great historic fact of the late 
insurrection and rebellion. He contended, both from the language of the amend- 
ment and the circumstances of its adoption, that it was solely retroactive, and 
intended to close up the late Rebellion by an act of partial amnesty, made by the 
whole people. [To an inquiry by Mr. Dana, whether they considered the per- 
sons not described by the amendment as still subject to the laws for the punish- 
ment of treason, Mr. Ould replied that they did so consider.] He cited 
authorities to the point, that when a new statute is made, inflicting a different 
penalty from that inflicted by prior statutes for the same offence, whether the pen- 
alty be less or greater, the prior statutes are repealed. He contended that the 
same rule should be applied to the present amendment. The amendment exe- 
cuted itself, and all the parties coming within its description were now suffering 
the punishment of a disqualification for all office. The people must be con- 
sidered as intending to substitute this for all existing penalties. 

Mr. Beach, United States District Attorney, argued, both upon principle and 
authority, that the doctrine respecting the constructive repeal of penal statutes 
was confined to cases of the enactment of penalties enforced by judicial proceed- 
ings, and forming parts of the decree of a court, to be executed by its authority. 
Governor Wells argued the point, that, from the circumstances at the time of its 
passage, as well as from the language of the amendment, it must relate only to 
the tenure of office, and could not have intended to grant a partial amnesty to the 
chief offenders, leaving the others under the full operations of the laws. 

On Friday, Mr. Dana made the closing argument for the Government. He 
said the great question was, whether this amendment was a mere provision of 
criminal law to punish individuals for offences, or a permanent addition to our 
organic political system for the purpose of securing fidelity in the administration 
of office. The latter view was the more probable one in the case of a constitu- 
tional amendment. Mere penalties are usually and best arranged by statutory 
enactments. The Constitution establishes many disqualifications for office, as of 
years, place of birth, &c.; showing that the whole people are not willing to leave 
the entire discretion with the voters of a locality, or with a mere majority. The 
President must be a native, senators and representatives of certain ages, with 
certain places of residence, &c. Congress also has established such disqualifi- 
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cations, as in the case of a person attempting to corrupt a judge, and of certain 
frauds upon the revenue. The Act of 1862, revising the penalties for treason 
and insurrection, has a distinct section declaring all persons ‘ guilty of ” those 
offences disqualified for office. It does not say convicted of, and it is clear that 
the disqualification would form no part of a sentence for treason, and could not 
be executed by the court. He argued, that if that section had formed a subsequent 
chapter, it could not have been held to have repealed the prior penalties. The 
argument, that the amendment was a political and not a criminal provision, 
gained strength from the fact, that, instead of pardon by a President, the whole’ 
subject of remission is left to the law-making department. He also pressed the 
absurdity and gross injustice of the results of the construction contended for on 
the other side. Those persons who had held office, and taken an oath of al- 
legiance and broken it by treason, were to be the subjects of amnesty, and only 
disqualified for holding like offices again, without the consent of two-thirds of 
Congress; while those who had simply committed treason, were left to the full 
penalties of the law,—to death, or fine and imprisonment, with a permanent dis- 
qualification not remissible by Congress. It divided the whole people into two 
classes, office holders and non-office holders ; the former, being the most influen- 
tial and responsible, were to suffer a light penalty; while the latter, often the 
mere instruments of the former, were to suffer all the punishment. He also 
contended that the amendment was permanent, and prospective as well as retro- 
spective ; that the language favored that construction, and that it was most 
probable in the case of so solemn a public act. If so, the interpretation asked 
for by the other side was still more intolerable, for it offered immunity from all 
criminal proceedings to the most influential and dangerous class. Mr. Dana 
denied that disqualification to hold office had been decided to be necessarily a 
punishment. Where it resulted from the accident of age or birth, its disadvan- 
tages were as serious as when it was the consequence of a fault. It was entirely 
competent for the people to declare that persons found in certain predicaments 
should be deemed unfit to hold certain offices. The public good might require 
such a provision, whether the person’s being in the given predicament was or was 
not the result of misconduct ; and, if the result of misconduct, there was no reason 
why the parties should not b¢ also punished criminally by the usual penalties for 
the usual objects. He contended that in Ex parte Garland, and Cummings v. 
Missouri, the majority of the court said nothing inconsistent with this position ; 
but, on the contrary, seemed to admit it, and to think it necessary to show that 
the disqualifications imposed in those cases did not touch the tenure of office, 
but the ordinary pursuits of life. He further argued, that the amendment did ~ 
not necessarily cover the offence for which Jefferson Davis was indicted. He 
was indicted for treason in the shape of levying war. Nothing short of levying 
war is treason. Congress has repeatedly applied the terms, insurrection and 
rebellion, to acts that stopped short of levying war. By the Act of 1795, ¢. 36, 
the provision respecting insurrection is, that the President shall issue a procla- 
mation requiring the ‘‘ insurgents” to retire peacefully to their homes, before a 
time named; and it is not until after that time that he can use the militia or 
land and naval forces against them. In the Prize Causes, 2 Black, 635, it 
was decided that, in case of an instant levying of war, the President might 
use the land and naval forces at once. The Acts of 1862 recognize the distinction 
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in the most complete manner. Treason, which requires a levying of war, carries 
with it the penalty of death, or of imprisonment not less than five years, and fine 
not less than $10,000; while engaging in ‘insurrection or rebellion” is 
punished by imprisonment not exceeding ten years, or fine not exceeding 
$10,000, or both. He cited also cases to show that the Judicial Department of 
the Government had held this distinction, and had treated several cases of insur- 
rection with armed force as not ‘‘ levying war.” — United States v. Hoxie, 1 Paine, 
265; United States v. Hanway, 2 Wall. Jr., 139, and Grier J. in the Prize 
Causes, 2 Black, 635, and said that the tendency was to consider that the term 
“levying war” had received rather too extensive a construction in the 
earliest cases. The true construction of the amendment, therefore, is, that in 
the opinion of the people it is not safe that certain offices shall be filled by 
persons, who, having once filled them, have broken the oath by joining in insurree- 
tion or rebellion, whether they have or have not actually levied war against the 
United States, in the sense of the Constitution. The amendment does not con- 
tain one phrase by which the Constitution defines treason, and the indictment 
does not contain one of the descriptive phrases of the amendment. The con- 
struction contended for by the defendant would be a surprise on the American 
people who adopted the amendment, and on the Congress which proposed it. 

Mr. O’Conor, in answer to the argument upon the injustice and absurdity 
of the result of this construction, said that it was the established practice of 
nations, and might be said to be a principle of public law, that, in a great 
political rebellion, only the leading characters were punished, while the undis- 
tinguished mass were left untouched. Such had been the course of our Govern- 
ment in this Rebellion; and the people, in adopting this amendment, trusted 
the mass of the offenders to this practical immunity, while they protected the 
chief offenders, who needed the protection, by providing the milder penalty of 
disqualification. He contended that this disqualification was a punishment, in 
the strictest sense of the term; that the amendment in that particular executed 
itself; and that all the parties embraced within its terms were now suffering 
the punishment. No criminal process was necessary, as, whenever such persons 
applied for office, they would be excluded by the proper authority, upon such 
evidence as would show that they came within the terms of exclusion. It was com- 
petent for the people, in their sovereign capacity, in making their organic laws, to 
impose a penalty upon classes, without judicial process, although, if done by a 
legislature, it would be in the nature of a bill of attainder, or of pains and penalties. 
He contended that the charges in the indictment were fully covered by the terms 
of the amendment; that ‘‘ insurrection” was the generic term, and included all 
the stages of the Rebellion, and that the levying of war was but the highest and 
latest stage in the proceeding. The court must know the history of the country, 
and should judicially recognize that the offences charged in the indictment, with 
the dates of their commission, made them a part of the late insurrection and 
civil war. He departed from the position taken in the opening, by admitting 
that the third section of the amendment was prospective and permanent, and 
accepted the logical consequence that the people intended, in future insurrections 
as in the past, to enforce no other punishment upon persons described therein than 
the disqualification provided, trusting to the practice of nations, that the inferior 
offenders would not be subjected to the penalties of treason. 
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After a brief consultation, the following certificate of division of opinion was 
made by the court : — 

‘** At this term of the court, begun and held at Richmond, in the said district, 
on the twenty-third day of November, one thousand eight hundred and sixty- 
eight, and continued until this day, a motion was made on behalf of the defendant 
to quash or set aside the said indictment, and to dismiss the same and the pro- 
ceedings thereof. 

‘*And upon that motion it appeared that the said Jefferson Davis had pre- 
viously to the offences charged in the said indictment taken an oath, as a 
member of Congress, to support the Constitution of the United States. The 
question arose, whether, by the operation and effect of the third clause of the 
Fourteenth Amendment of the Constitution, the defendant is exempted from 
liability to indictment or prosecution for treason in levying war, participating or 
engaging in the late Rebellion. And upon that question the opinions of the 
judges were opposed. And thereupon the said point is, upon the request of 
the said defendant, stated under the direction of the said judges, and certified 
under the seal of the said Circuit Court to the Supreme Court of the United 
States at its next session.” 

The certificate, with an exemplification of the record, was filed in the Supreme 
Court at the beginning of the December Term. 


CALIFORNIA. 


Unitep States Districr Court.— United States v. The Ethan Allen. In 
this case a libel of information was filed by the District Attorney of the United 


States against the barque Ethan Allen, charging that the master of the vessel 
took on board at Sydney, Australia, thirty-five more passengers than is ‘the 
proportion to the space occupied by them, and appropriated for their use on 
board said vessel, and unoccupied by stores or other goods, not being the per- 
sonal baggage of such passengers,” as provided in section 1 of the Act of 
Congress, approved March 3, 1855, entitled ‘** An Act to regulate the carriage 
of passengers in steamships and other vessels.” Thereupon the vessel was 
taken into custody by the marshal. Exceptions were filed to the libel, and the 
following opinion has been rendered, sustaining them : — 

Horrman, J. The exceptions filed by the claimants to the libel of informa- 
tion present two questions. 

1. Is the fine, which, under the first section of the Act of March 3, 1855, 
the master of a vessel, on indictment and conviction, may be sentenced to pay, 
a lien on the vessel, and recoverable in a proceeding in rem? 

2. Can such action against the vessel be maintained before the amount of the 
fine and the liability of the master have been fixed by his trial, conviction, and 
sentence ? 

The section referred to provides that, for certain violations of its provisions, 
the master ‘shall be deemed guilty of a misdemeanor,” and on conviction 
thereof shall be fined fifty dollars for each passenger, &c., and may also be 
imprisoned not exceeding six months. 

The fifteenth section of the same Act provides that the same ‘‘ amount of the 
several penalties” imposed by the foregoing provisions shall be liens on the ves- 
sel, &. 
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If the fine imposed by the first section was the only fine or penalty mentioned 
in the Act, it might be supposed to have been the intention of Congress to secure 
its payment by making it a lien on the vessel. 

The Act known as the Passenger Act contains various provisions for the 
safety, health, and comfort of passengers. 

For violation of these provisions two kinds of punishment are denounced. 
For certain offences mentioned in sections 1 and 6 the master is declared guilty 
of a misdemeanor, and, on conviction, is to be fined, and may also be impris- 
oned. 

For the violation of the provisions contained in the second, third, fourth, fifth, 
seventh, and fourteenth sections, the master and owners are to forfeit and pay 
specified amounts, to be recovered by suit in any United States court within the 
jurisdiction of which the vessel may arrive, &c. 

It is plain that the provision of the fifteenth section, by which the penalties 
imposed by the Act are made liens on the vessel, applies only to these penalties, 
for which both the master and owners are liable; and the collection of which it 
was intended to secure by authorizing a proceeding directly against the vessel. 

In sections 1 and 6, the punishment of the master is spoken of as a “‘ fine,” while 
section 15 declares to be liens only the ‘‘ penalties” imposed by the Act. 

It would seem, therefore, that Congress intended to distinguish between the 
‘fines ” which, on conviction of a misdemeanor, the master might be sentenced 
to pay, and the ‘* penalties” which, in a civil action, are made recoverable from 
the owners, as well as the master. The offences for which the master is made 
criminally liable are wilful violations of the law, in which the owners may have 
no complicity. 

The infractions of the Act, for which the owners are made responsible in a 
civil suit, relate to houses over passage ways, to ventilators, camboozes or cook- 
ing ranges, water closets, &c., and other arrangements for the comfort and 
health of the passengers, which it is the owner's duty to provide. 

For the omision to do so, the owners and the vessel are justly made 
responsible. 

I think it clear, therefore, that these, and these alone, are the penalties which, 
by the fifteenth section, are made liens on the vessel. 

If this view be correct, it is unnecessary to consider the second point raised 
by the exceptions. 

It may be observed, however, that the only mode by which the liability of 
the master to a fine, and the amount of the fine, can be ascertained, is that 
prescribed in the Act, namely, his indictment, conviction, and sentence. 

Until this liability has thus been judicially established, it cannot be said 
legally to exist; and certainly the court cannot, in a civil action against the 
vessel, determine how many passengers in excess of the legal number a jury 
might have found the captain to have taken on board, or what would be the 
amount of the fine the court by the verdict of the jury would have been called 
on to impose. 

Even if the master were first convicted and sentenced, it would be anomalous 
to hold the owners responsible, through their vessel, for the amount of a fine 
imposed in a proceeding to which they were not parties, and of which they may 
have had no notice. 
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On the other hand, if the vessel is sued, and the fine collected from her pro- 
ceeds before the master is tried, how can the latter, in a subsequent criminal pro- 
ceeding against himself, set up the fact that the fine imposed on him has already 
been paid? Is the court to violate the positive requirements of the statute, and 
impose no fine on the master when found guilty, or is it, by sentencing him to 
pay the statutory fine, to exact a double payment of the single fine which the law 
imposes? I think it clear, to construe the fifteenth section as applying to fines 
which the master may be sentenced to pay, would involve such incongruities and 
absurdities as render the construction wholly inadmissible. 

The exceptions are sustained. 


CONNECTICUT. 


Unirep Srates District Court. — In the matter of David B. Williams, a 
. bankrupt debtor. In this case, the following points were decided by Shipman, J.: 
Between the service and the return day of a writ of attachment, brought in one 
of the State courts, against Williams, he was adjudged a bankrupt; and a 
trustee was duly appointed, who received a conveyance of his estate. Shortly 
after the return of the writ, judgment was rendered against Williams in the suit, 
for the debt sued for and the costs, including those of the attachment. Held, 
that, by the conveyance to the trustee, he acquired a title to the property attached, 
which related back to the date of the adjudication of bankruptcy, and was free 
from any lien, under the attachment, or for the officer's fees on the attachment ; 
that he was entitled to an injunction against the levy of the execution, on the 
judgment of the State court, on the goods attached ; that the debt on which that 
judgment was rendered, being merged in the judgment, was not provable against 
the bankrupt’s estate ; that the judgment could not be proved against it, since 
that was not a debt which existed at the date of the adjudication in bankruptcy ; 
and that the costs of the attachment, being included in the judgment, were also 
merged in it, and governed by the same rule. 


Aw action at law was brought in 1863, in the Superior Court for Hartford 
County, by the Charter Oak Insurance Company against the Star Insurance 
Company of New York, on a policy of re-insurance, pending which the plaintiffs 
also instituted in the same court a suit in equity, by original process, to enjoin 
the defendants from setting up a want of interest in the parties originally insured, 
in defence to the law action; and to have the policy in suit reformed, as if made 
to the real parties in interest, in the same manner in which the original policy . 
had been reformed in a prior suit, in the Superior Court for Litchfield County, 
against the present plaintiffs. The defendants filed a petition for the removal 
of the equity suit into the United States Circuit Court, which was denied, on 
the ground that it was simply ancillary to and a part of the law action, where- 
upon they applied to the Circuit Court for a mandamus to compel the re- 
moval; and, this being refused (see 2 Am. Law Rev. p. 183), filed in the 
Circuit Court copies of the proceedings in the suit in the Superior Court; 
but not until June, six weeks after the commencement of the term suc- 
ceeding that term of the Superior Court in which the suit was brought. A 
motion to remand, on the ground that the entry was too late, and also that the 
cause was not separable from the law action, without connection with which it 
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would be barred by the Statute of Limitations, was then made and argued before 
Shipman, J., the plaintiffs relying mainly on the case of The Woodbury Savings 
Bank v. The Charter Oak Insurance Co., 31 Conn. 517. The cause was con- 
tinued for a re-argument, and at the last April Term was re-argued before the 
full bench (Nelson and Shipman, JJ.), when the court denied the motion, upon 
which the plaintiffs entered a discontinuance. 


GEORGIA. 


Unitep States Circuit Court. — John M. Cuyler v. John C. Ferrill et al. 
This was a very important decision on the effect of the action of State courts in 
the Confederate States, on the rights of citizens of Northern States, during the 
war. The opinion of Mr. Justice Erskine has been printed in pamphlet form; 
but the case bears so directly on many questions, which are now being litigated 
before the courts, that we have prepared the following abstract. We regret 
that our space does not permit us to reprint the opinion at length. 

The complainant, a citizen of Pennsylvania, was seised in fee of an undivided 
moiety of an estate in Chatham County, in Georgia; and the defendants, except 
Ferrill, were seised in fee of the other undivided moiety, as heirs of Telamon 
Cuyler. In 1863, the heirs of Telamon Cuyler petitioned the Superior Court of 
Chatham County for partition and sale of the estate; the court granted the 
prayer of the petitioners, and appointed commissioners to conduct the sale, who, 
after advertisement, sold the estate at public auction to the defendant Ferrill, 
who purchased the same for $36,000 in Confederate notes, which he paid the 
commissioners, who paid half of the said sum to the petitioners, and invested the 
other half in Confederate bonds. The commissioners gave a deed of the estate 
to Ferrill, which, inter alia, contained the following recital: ‘‘ And whereas, the 
said John M. Cuyler, being resident in the United States of America, the country 
of an alien enemy, hath failed to execute a title to the said John C. Ferrill, the 
purchaser, as aforesaid; and it hath become by law the duty of the aforesaid 
commissioners to make and execute to the purchaser at such sale a deed of 
conveyance,” &c. These proceedings were held, under a law of Georgia, which 
provide, among other matters, that if a party called upon to answer the applica- 
tion for partition be absent from the State, or has not been notified, he must 
within twelve months move the court to set it aside, or he will be concluded; 
but that in no event should subsequent proceedings affect the title of a bona fide 
purchaser, under a sale ordered by the court. The complainant brought his 
bill, alleging that the proceedings had were invalid, and praying for partition, 
and for an account of rents and profits. 

The defendant Ferrill contended that he was a bona fide purchaser for value ; 
and also, that if the proceedings in the Superior Court were irregular, yet that 
that court had jurisdiction of the matter, and that therefore the proceedings 
could not be attacked collaterally in this proceeding. But the court held that 
Ferrill was not a bona fide purchaser, because he had not paid the price in 
money, but in ‘Confederate notes,” which had never been accepted in payment 
by the complainant; and further, that the Superior Court had no jurisdiction of 
the person of the complainant; that there was no evidence that the complainant 
had notice of the suit; and that, ‘‘ suppose notice — actual or constructive — 


1 
| 
| 
a 
y 
e 
e 
it 
t 
e 
fs 
in 
i, 
le 
al 
q 
“4 
ne 
t; 
c- 
A q 
he 
it i 


876 SUMMARY OF EVENTS. 


came to him, still he could not be charged with laches, for, had he responded, it 
would have been, ipso facto, a breach of his allegiance to the United States, 
Hanger v. Abbott, 6 Wall. 532;” and, therefore, it was held, that the pro- 
ceedings in the Superior Court were utterly void, and it was decreed that 
partition of the estate should be made, so that one moiety should be vested in 
the complainant, and that Ferrill should account to the complainant for half the 
rents and profits, being allowed credit for half of his actual and necessary 
expenses, 


MARYLAND. 


Superior Court. — or Memper or Concress. — Charles W. 
Woolley v. Benjamin F. Butler, and Edward Kimberley et al. v. Benjamin F., 
Butler. The first of these actions was for an alleged false imprisonment of 
the plaintiff, by the defendant, in Washington; and the second, for an alleged 
indebtedness of the defendant to the plaintiffs, arising out of a transaction 
at Fortress Monroe. The defendant was a member of the House of Repre- 
sentatives of the present Congress, from the State of Massachusetts, and was 
seated in the cars passing through Baltimore, on his way to his home, immedi- 
ately after the adjournment of Congress, on the 27th of July last, when the 
writs of summons, with a copy of the declaration in each case, were served 
upon him by the sheriff, and return made by that officer accordingly. The 
defendant now moved the court to declare the service of the writs and declara- 
tions illegal, inofficious, and nullities in law, and that the return of the sheriff 
might be set aside, vacated, and quashed. 

After full argument by Mr. Merrick, for the plaintiffs, and Mr. Cushing, for the 
defendant, Mr. Justice Dobbin delivered the opinion of the court, to the effect 
that neither the clause of the Constitution privileging members of Congress 
from arrest, nor the general policy of the law, exempted them from service of 
civil process. In support of this conclusion, the learned judge cited the follow- 
ing cases: Nones v. Edsall, 1 Wall. Jr. 189; Catlett v. Morton, 4 Littell, 122; 
Legrand v. Bedginer, 4 Monr. 539; Hart vy. Flynn, 8 Dana, 190; Huntington v. 
Shultz, Harper, 452; and also the case of McKenna v. Sprague, in the Supreme 
Court of the District of Columbia, during the present year, where the precise 
point seems to have been decided. 

See ‘‘ Massacuuserts,” infra. 


MASSACHUSETTS. 


Supreme Jupiciat Court.— Alvan Flanders vy. Charles Kimball. Petition 
for a discharge on habeas corpus. The petitioner is a delegate to Congress from 
Washington Territory. During the recess of Congress, from Sept. 16 to Nov. 
10, he went to visit a relative in Canada. On his way back to Washington, he 
arrived at Charlestown on Nov. 2, in order to take his wife with him, she having 
been stopping there; but, by reason of her ill health, he was detained until 
Nov. 20, when he was arrested on a writ of mesne process at the suit of Roberts, 
MeNish, & Co. The petitioner claimed he was privileged from arrest as such 
delegate : — 


1. Under the Constitution, which exempts senators and representatives from 
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arrest in attending, going to, and returning from a session of Congress; that he 
is a quasi representative, and within the spirit if not the letter of the Constitu- 
tion. 

2. That if he was not entitled to the exemption under the Constitution, he 
was entitled to the same by common parliamentary law. 

3. That Congress was constructively in session until Nov. 10, and that he was 
protected by his privilege, whether present or absent from the session. 

4. That he was actually on his way to Congress when he was necessarily 
detained, and his privilege extended over such detention. 

5. That his home was at so great a distance from Washington, that he could not 
go home and return between Nov. 10 and the assembling of Congress in Decem- 
ber, and therefore he was entitled to his privilege during the whole period of 
the adjournment, as he was awaiting the next session of Congress. 

There was no controversy as to the facts. 

The case was argued at considerable length by Charles Robinson, Jr., for the 
petitioner; B. W. Harris, Tucker, and Knapp, for respondent. 

Mr. Justice Foster, after consulting with Mr. Justice Wells, his associate on 
the bench, stated that he was well satisfied that the ‘defendant could not claim 
to be sheltered by the provisions of the Constitution respecting privileges of 
members of Congress, since, at its adoption, there were no territories organized 
as such, and consequently no occasion for representation by delegates in Con- 
gress. The Constitution provided only for representatives from States. But 
there was a large class of incidental powers and privileges belonging to all legis- 
lative bodies recognized by the common law, and by the usages of Parliament 
and of Congress, which must therefore be held valid by judicial authority, though 
not specified in precise terms in the Constitution. The power to punish for con- 
tempt, and the power to expel members, were of this description. The privilege 
of exemption from arrest on civil process was, to a certain extent, indispensably 
necessary to the existence of Congress as a legislative body. There could be 
no doubt that the presence and co-operation of the territorial delegates were 
necessary to the proper performance of the work of legislation by Congress. 
Such delegate could not be liable to arrest on civil process at Washington, during 
the session; and, if he were not, the same privilege must protect the delegate 
in going to and returning from the territory which he was elected to represent. 
There could be no doubt that a necessary detention, caused by the sickness of 
the delegate himself, or of a member of his family, as in the present case, was 
also within the terms of the privilege. It was impossible for the petitioner to 
return to his home within the. interval between the adjournment and the re- 
assembling of Congress, and therefore he was to be regarded as waiting at a 
convenient place for the renewal of the session. The petitioner was, therefore, 
entitled to his discharge. — See ‘‘ MarYLanD,” supra. 


Unitep States Circurr Court. — Hetty Robinson v. Thomas Mandell et al. 
This case has attracted much attention, both from the very large amount of 
money involved, and from the interesting questions of fact and law which it 
presents. The complainant alleges that her aunt, Miss Sylvia Ann Howland, 
contracted to make a will, giving the complainant all her property, in considera- 
tion that the complainant would make a will, excluding her father, with whom 
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Miss Howland had quarrelled, from any share in her property ; that she and Miss 
Howland executed wills accordingly; but that subsequently Miss Howland 
executed another will, in which she gave part of her property to persons other 
than the complainant. The bill prayed that the defendants, who were the 
executor and the devisees under this second will, might be decreed to hold the 
property devised and bequeathed by Miss Howland in trust for the complainant. 
The defendants denied the contract ; contended that such contract, if made, was 
illegal; and alleged that part of Miss Howland’s first will was a forgery. Much 
evidence was taken in the case, especially on the genuineness of Miss Howland’s 
alleged handwriting. Much of this evidence was of a very novel and curious 
character; but a consideration of it, as well as of the legality of contracts for 
mutual wills, was cut short by the decision of the court, that the testimony of the 
complainant, as to the transactions between her and her aunt, which had been 
taken de bene esse, was not admissible; and that, apart from such testimony, 
there was no sufficient evidence of the contract. We insert that part of the 
opinion of Mr. Justice Clifford in which he decided against the admission of 
the complainant’s testimony. The case is to be carried to Washington. 


“Before proceeding to consider the merits of the case, it becomes necessary to de- 
termine, as a preliminary question, whether the complainant is a competent witness in 
the case in her own favor, and, if so, to what extent, and whether her testimony or 
any part thereof, as exhibited in her deposition taken at her request, is admissible in 
evidence to prove the alleged contract. On the 27th of March, 1866, the complainant 
by petition represented to the court that the interests of justice required, in her belief, 
that she should be allowed by the court to testify generally as a witness in this case, 
and prayed that an order to that effect might be passed by the court. Both parties 
were heard on the subject of the petition, and on the twenty-eighth day of June, 
in the same year, the court passed the erder, against the objections of the respondents, 
that the complainant might be examined generally as a witness in the cause, reserv- 
ing the questions as to the competency of the witness and the admissibility of the 
evidence for further consideration at the final hearing. Pursuant to that reservation, 
the several questions involved in the petition were again discussed by the parties 
at the final hearing, and the court will now proceed to state their final determination 
of these several questions, and the reasons upon which that determination is founded. 

“By the Act of Congress of the 16th of July, 1862, it was provided that the 
laws of the State in which the court shall be held shall be the rules of decision as to 
the competency of witnesses in the courts of the United States, in trials at common 
law, in equity, and admiralty. — 12 Stat. at Large, 588. Prior to that time, the only 
provision in the acts of Congress upon the subject was that contained in the thirty-. 
fourth section of the Judiciary Act, which provides that the laws of the several States, 
except where the Constitution, treaties, or statutes of the United States shall other- 
wise require or provide, shall be regarded as rules of decision in trials at common law 
in the courts of the United States, in cases where they apply ; but it is well settled law 
that that provision does not apply in suits in equity, or in causes of admiralty and 
maritime jurisdiction. —1 Stat. at Large, 92. Although the Supreme Court decided, 
in repeated instances, that by virtue of that provision the laws of the States, and the 
decisions of the State courts, were rules of decision in the Federal courts, in common 
law controversies affecting the title of property, yet there was some contrariety of 
opinion whether an act of the State legislature, providing that the parties to the suit 
should be competent witnesses, had the effect to qualify them as such in the Federal 
courts. Undoubtedly the intention of Congress in enacting that provision was to 
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remove that doubt, and to require that the rule of decision, not only in trials at 
common law, but in equity and admiralty, should be the same in the Federal courts 
as in the State courts. The obvious purpose of the provision was to introduce more 
fully into the Federal courts the rules of decision, in respect to all matters of property 
and local interest, which prevailed in the State courts, and to bring the several courts 
of the Federal and State governments into a more uniform and harmonious course of 
decision upon all such subjects. The next provision in the acts of Congress was that 
passed on the 2d of July, 1865, which was, ‘that in the courts of the United 
States there shall be no exclusion of any witness on account of color, nor, in any civil 
actions, because he is a party to or interested in the issue tried.’ —13 Stat. at Large, 351. 
The immediate effect of the provision that no witness should be excluded in a civil 
action because he was a party to or interested in the issue tried, was to introduce 
diversity into the rules of decision in the Federal courts, as compared with the rules of 
decision prevailing in the State courts in the same district, as will be seen by refer- 
ence to the Statutes of this State. Provision was made by. the General Statutes of 
this State (c. 131, § 14), that parties in civil actions and proceedings . . . shall be 
admitted as competent witnesses for themselves or any other party, . . . provided 
that, where one of the original parties to the contract or cause of action in issue and 
on trial is dead, the other party shall not be admitted to testify in his own favor 
unless the contract in issue was originally made with a person who is living and 
competent to testify, except as to such acts and contracts as have been done or made 
since the probate of the will or the appointment of the administrator.— Gen. Stat. 
(Mass.) 673. Certain exceptions are made in subsequent acts of the legislature, 
but they are not material in this case. —See St. 1864, c. 304, § 1—Supp. to 
Gen. Stat. p. 361. Also St. 1865, c. 257, §§ 1 and 2—Supp. to Gen. Stat. p. 407. 
Like diversities were introduced by the last two clauses of that provision into 
the rules of decision in the Federal courts of many other districts, as compared 
with the rules prescribed for the State courts in the same district by the State legis- 
lature, but it is unnecessary to enter into such details. Congress became aware of 
the embarrassment, and on the 3d of March, 1865, passed an amendatory act providing 
that in actions by or against executors, administrators, or guardians, in which judg- 
ment may be rendered for or against them, neither party shall be allowed to testify 
against the other as to any transaction with or statement by the testator, intestate, or 
ward, unless called to testify thereto by the opposite party, or required to teslify thereto 
by the court. — 13 Stat. at Large, 533. The material words of the provision to be con- 
sidered in this case are, that neither party shall be allowed to testify against the other 
in the cases and under the circumstances therein described, unless ‘ required to testify 
thereto by the court,’ as it is not pretended that the complainant was called to testify 
thereto by the opposite party. Strictly construed, the petition of the complainant did 
not pray that she might be required by the court to testify in the case as to any trans- 
action with or statement by the testatrix ; but as the prayer was that an order might be 
passed that she might be allowed to testify generally as a witness, no exception was 
taken to the form of the petition, and the order as recited was passed, reserving to the 
court the right to determine the questions involved in the petition at the final hearing 
of the case. The views of the respondents at the time the petition was presented 
and at the final hearing were, that, by the true construction of the phrase ‘ unless 
required to testify thereto by the court,’ it only had the effect to save from the oper- 
ation of the prohibition, that neither party should be allowed to testify, the power vested | 
in the court when sitting as a court of equity to admit parties to be examined in 
certain cases, as universally acknowledged and frequently practised in equity courts. 
Stated in other words, the proposition of the respondents is that the act of Congress 
in question does not authorize the examination of the complainant in any case where 
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it was not allowed in the practice of chancery courts before that provision was passed. 
They contend that the exception, ‘unless required to testify thereto by the court,’ 
means nothing more than if it read, ‘ unless required to testify thereto by the court, in 
accordance with equity practice.’ Interest undoubtedly disqualifies a witness in an 
equity suit as well as in actions at law, unless it is otherwise provided by statute, 
— Gresley Eq. Ev. 237; 2 Daniel Chan. Prac. (3d ed.) 885; 1 Smith Chan. Prac. 348; 
Eckford vy. De Kay, 6 Paige, 565; De Wolf v. Johnson, 10 Wheat. 367. Leave may 
be granted to examine a party, on motion, if the motion is accompanied by an affidavit 
showing that he is not interested; but the order is never granted without saving all 
just exceptions for the benefit of the opposite party. — Gres. Eq. Ev. 338; 2 Daniel 
Chan. Prac. (3d ed.) 886; Dixon v. Parker, 2 Ves. Sen. 219; Murray v. Shadwell, 2 
Ves. & B. 401; Phillips v. Duke of Bucks, 1 Vern. 227; Rogerson v. Whittington, 1 
Swanst. 39. Based on these authorities, the argument for the respondents is, that the 
only effect of the last exception in that act of Congress is that it reserves to the Federal 
courts the power which they possessed before, as courts of equity, to require or allowa 
party not interested to testify in the case; but the court is of a different opinion, as 
the provision is general and applicable as well to the District Court as to the Circuit 
Court, and in common law actions as well as in suits in equity. Cases have seldom 
or never before occurred where the right of a party to introduce evidence in support 
of the cause of action set forth in his pleading depended in any manner upon the dis- 
cretion of the court; but if Congress sees fit to make such a provision, the court is of 
opinion that it is the right of a party to present such an application, and that it is the 
duty of the court to hear and determine it whenever it is made in due form. 

“ Such an application is doubtless addressed to the discretion of the court, but it isa 
legal discretion; and our opinion is that the court, in granting or refusing the appli- 
cation, ought to be governed as far as practicable by certain fixed rules, to be applied 
in all similar cases. Intrinsic difficulty, it is apprehended, may arise in every attempt 
to define such general rules, and perhaps it would be unwise to make any such at 
tempt, except when an application is before the court calling for the decision of the 
court under the power conferred by the act of Congress. New as the provision is, 
and called upon as the court is for the first time to determine its true meaning, the court 
is not disposed to go one step beyond what the necessities of the present case require. 
Viewed as a whole, the several acts of Congress in relation to the competency of 
witnesses indicate an intent on the part of Congress so to legislate that the evidences 
of title to real estate, and the rules of decision in all controversies affecting rights of 
property, shall be the same in the Federal courts as in the State courts of the same 
State and district, and the decisions of the Supreme Court throughout the period 
since its organization tend strongly to the same end. Impressed, also, with the con- 
viction that that course of legislation and of decision has been highly beneficial, we 
are of the opinion that the court ought not to grant such an application, under the pro- . 
vision in question, in any case where the effect of granting it would be to adopt a rule 
of decision in the Federal courts of the district different from that which the legislature 
of the State has prescribed for the government of the State courts in all similar cases. 
Where an executor or administrator is a party, the other party, under the law of the 
State, cannot be admitted to testify in his own favor, unless the contract in issue was 
originally made with a person who is living and competent to testify; and this court 
decides that in such a case the court will not pass an order in a controversy respecting 
property requiring the living party to testify in his own favor to any transaction with 
or statement by the testator or testatrix, intestate or ward, as the case may be. 
Obviously the case at bar falls within that rule, and the decision of the court is, that 
the complainant is not a competent witness in this case to testify to any transaction 
with or statement by the said testatrix, and that all such parts of her deposition as 
fall within that rule are rejected as inadmissible.” 


SUMMARY OF EVENTS. 


MICHIGAN. 

Few cases of more than local interest came before the Supreme Court at its 
October session. 

In Romeyn v. Campan, a point of some interest to attorneys was passed upon. 
Romeyn had been counsel for Campan in several suits, and was requested, near 
the close of the year, to send in his bill, as the client desired to pay it. At the 
same time, it was suggested to him that the bill should be made low, as the 
client expected to pay promptly in money. The bill was sent in, but was dis- 
puted, and payment refused. Suit being brought, the circuit judge, on a trial 
before him without a jury, found as matter of fact that the bill was very low, and 
that larger amounts might properly have been charged for the services; but he 
held, that, as a matter of law, the attorney was bound by the bill rendered, and 
could not recover a larger sum. On error, this ruling was reversed; the court 
holding that the bill was rather to be regarded as a proposition to take the sum 
mentioned for the services, and the one party was not bound by presenting it 
until the other had become bound by acceptance. 

In Morton's Admr’x. v. Preston, the following facts appeared : Morton, who was 
owner of certain stock in a New York corporation, died at Detroit, intestate. 
It not being supposed that any debts existed against his estate, the widow and 
children, all of whom were of full age, undertook to apportion the property 
between them. In order to accomplish this, it was agreed that the certificate of 
stock should be indorsed by them all, and sent to Buffalo to be sold. It was 
indorsed accordingly; but one of the heirs afterwards got possession of it, 
and deposited it with a banker in Detroit, as security for a debt owing by him. 
The banker sold it and received the proceeds. These facts coming to the knowl- 
edge of the widow, she obtained letters on the estate, and then sued the banker 
for the proceeds, as money had and received to the use of the estate. For the 
defence it was insisted that the previous action and indorsement, by the widow 
and heirs, estopped them from setting up any claim to the stock, as against any 
one who had relied upon the indorsement; but it was held, that the principle of 
estoppel was not applicable to the case; that no title to the certificate passed by 
the indorsement and delivery ; but, on the contrary, the certificate carried on its 
face notice to any one who should take it that the indorsers had no power to 
transfer the legal title, and consequently the banker, in selling it, must be held 
to have received the proceeds to the use of the estate. Held, also, that it was 
immaterial to the case whether debts existed against the estate or not. 

In Hoggsett v. Ellis, in an elaborate opinion by Judge Christiancy, the ques- 
tion is discussed, whether an action for use and occupation will lie at common 
law against a tenant at sufferance, who remains in the occupancy of land after 
being notified to surrender possession to the person entitled; and it was decided 
that, by the American Common Law, it would. 

The circuit judges of Michigan receive a salary of $1,500 a year, which was 
fixed by constitutional provision in 1850. The Constitution proposed in 1867, 
— which doubled this salary, — having been rejected by the people, the State 
exhibits the curious anomaly of tendering salaries entirely inadequate for their 
support to officers whose official duties require, and should receive, all their time 
and attention. How long this evil is to continue, is a question which begins to 
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be serious. Two of the judges cultivate large farms, and may be said to be 
retired lawyers, who hold the judicial position from love of its duties, and as a 
relief from the monotony of agricultural life. Another judge divides his time 
between the bench and the vineyard. Other judges have also other means of 
support, and on the whole, perhaps, the cause of justice does not suffer so greatly 
in Michigan as one might reasonably be led to anticipate. 


MISSISSIPPI. 


Unitep Srares District Court. — Ex parte Hewitt & McIlwaine. In this 
case the following important decision on the powers of military commissions 
under the Reconstruction Acts was pronounced by the Hon. R. A. Hill, District 
Judge. The facts are sufficiently stated in the opinion. 


“From the allegations made in the petition in this cause, and the return made 
thereto by John R. Hynes, Superintendent of the Penitentiary of the State of Missis- 
sippi, to whom the writ was directed, the following facts appear out of which the 
questions now submitted for the determination of the court arise. The petitioners 
were arrested and put upon their trial before a military commission appointed for the 
trial of offenders by Major General A. C. Gillem, commanding this district. The specifi- 
cations and charge upon which they were put upon their trial are substantially as 
follows: ‘That said petitioners, with others, citizens of Natchez, in the State of 
Mississippi, in the county of Adams, in said State, on or about the 19th day of July, 
1868, did unlawfully, maliciously, and feloniously conspire and combine together to 
kill and murder one George Stewart, a teacher of a school for colored children, and, in 
pursuance of said agreement and conspiracy, did proceed to the house of said Stewart, 
and by false pretences induced him to leave his house, and did then and there order 
him to reveal the password of a secret association called the “Loyal League,” and, 
upon said Stewart’s refusing to do so, did pour about one gallon of coal oil or turpentine 
on his head and body, and did order him to kneel down and say his prayers, that he 
had but a few minutes to live ; that said Stewart escaped from them, when they fired 
at him with a pistol, with intent then and there to kill and murder said Stewart.’ 

“ That, after the testimony on said trial had been heard by said commission, the 
commission found from the proof that said acts were committed, but were not com- 
mitted with the intent to kill and murder said Stewart, but with intent to outrage and 
injure him, and for this offence the petitioners were sentenced to hard labor in the 
penitentiary of this State for the term of one year, which sentence was approved by 
the commanding general, and in pursuance to which they have been placed in said 
penitentiary, in the custody of the superintendent, John R. Hynes. To be discharged 
from such custody and punishment is the purpose of this application. ‘ 

“ The petitioners by their counsel concede the jurisdiction and power of the com- 
manding general, when in his opinion a fair and impartial trial of offenders cannot be 
had, and the offenders punished by the local courts, to cause them to be arrested, tried, 
and, if found guilty, punished by a military tribunal; but insist that they must be 
judged by the laws in force in the State, and can only be subject to the punishment 
prescribed by those laws, although the mode of trial may not be required to conform 
to the forms prescribed by the State laws, and insist that the punishment inflicted in 
this case is unknown to any law of the State for the offence of which they were found 
guilty, and is not authorized by the act of Congress empowering the military com- 
mander to protect the citizens in their persons and property, and to secure the citizens 
in their persons and property, for which purpose he is directed and authorized to cause 
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offenders to be arrested and punished, and further insist that this court has the 
power and should discharge the petitioners. 

“ The counsel for the respondent, not conceding that the sentence is illegal, insists 
that, if it were so, this Court having no appellate jurisdiction to review and reverse 
the action of the military tribunal, has no jurisdiction to discharge the petitioners. 
Two questions are thus presented: Ist, Is the sentence thus pronounced, and which is 
being executed, authorized by the act of Congress conferring this quasi civil jurisdic- 
tion upon the military commander? and, 2d, If such power was not conferred, and 
the sentence authorized, has this court the power to relieve the petitioners from such 
unauthorized punishment ? 

“T am satisfied from a careful examination of the Act of Congress that the only pur- 
pose was to secure all classes of citizens in their rights of persons and property under 
the laws of the State, whether created by statute or arising out of the common law, 
and to this end to secure a certainty of punishment on those who might violate the 
laws ; that it was not intended to create any new law for the punishment of crime, but 
to secure the enforcement of those then existing, and for this purpose their execution 
was authorized to be committed to the local courts then and now existing, and which 
were declared to be provisional only, unless that when, in the opinion of the com- 
mander, a fair and impartial trial could not be had, and the punishment of the guilty 
secured in such courts, he might, and it would be his duty to order military commis- 
sions or tribunals to convene and try the offenders, and, if found guilty, cause them to 
be punished; and whilst the mode of proceeding might and necessarily would vary 
from those pursued in the courts of the State, that the party charged should only be 
required to answer a violation of some known law in force in the State, and that only 
such punishment should be inflicted as was annexed to the law for its violation. The 
act itself, to secure this end, provides that no cruel or unusual punishment shall be 
inflicted. Congress in this was governed by that which experience has long demon- 
strated, that certainty in punishment, more than severity, prevents crime. This 
brings us to the consideration of the question as to what the crime or offence is of 
which the petitioners have been found guilty, and what is the punishment annexed by 
law therefor. 

“ The petitioners’ counsel insist that it is only a conspiracy to commit a crime; that 
they have been acquitted of any crime or offence the punishment of which is confine- 
ment in the penitentiary. That the conspiracy of which they were found guilty is not 
embraced in the one charged, and therefore no punishment could have been inflicted. 
This position has been pressed by the learned counsel with great earnestness and inge- 
nuity, but has failed to produce on my mind a conviction of its correctness. 

“ The charge and specifications are to be considered in place of an indictment, and 
constitute but parts of the same indictment, and, when viewed in that light, charge 
that these petitioners with others did unlawfully assemble, combine, and agree to kill 
and murder said Stewart, and, in pursuance of that unlawful agreement, did feloniously 
and maliciously assault said Stewart with intent then and there to kill him. This 
charge, if true, would constitute a felony under the provisions of the 18th art. § 8, 
and c. 14 of the Code of 1857, then in force in this State, and the punishment of 
which is, by the same act, fixed at confinement at hard labor in the penitentiary for a 
period not to exceed ten years. The commission, sitting in place of a jury, have ac- 
quitted the petitioners of the felonious intent to kill and murder, but have found them 
guilty of an assault with intent to outrage and injure. 

“It is conceded by counsel that if the offence charged is a felonious assault, it 
contains the less offence of a misdemeanor, and that the party charged may be ac- 
quitted of the higher crime and yet found guilty and punished for the smaller offence. 
But if the offence charged were only the unlawful assembly and conspiracy to commit 
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an offence, and had stopped there, I cannot conceive that a different result could be 
arrived at other than that the conspiracy to kill and murder contains within it the less 
aggravated offence to outrage and injure, for he who would kill and murder me would 
certainly outrage and injure me; the one would certainly be contained within the 
other, — both purposes being a misdemeanor at the common law, the offence is an 
agreement and conspiracy to do an unlawful act, no matter what may be the purpose, 
making it only the more or less aggravated. The offence, whether a conspiracy, an 
unlawful assembly, or an assault and battery, is a misdemeanor, and punishable by a 
fine not exceeding five hundred dollars, and confinement in the county jail not ex- 
ceeding six months. 

“T am satisfied that neither the military commission who imposed the penalty, or 
the commanding general who approved it, supposed they were exceeding their 
authority in so doing. I am equally satisfied that the punishment imposed was unau- 
thorized by the Act of Congress, and that the petitioners’ confinement in the peniten- 
tiary is an unlawful restraint upon their personal liberty. 

“The next question is, Has this court the jurisdiction to order a release from that 
confinement? It is insisted by petitioners that it has, and by respondent that it has 
not. 

“The power of this court, or its judges sitting at chambers, to grant the writ of 
habeas corpus, and through it to relieve from illegal restraint, is limited by the sev- 
eral acts of Congress to specified cases, one of which is to relieve those improperly 
restrained by the officers of the Federal GoYVernment, claiming to act in their official 
capacity. This is a necessary power to avoid conflict between the State and Federal 
jurisdictions, and is the proper remedy in this case. I will add, that the principles 
now announced are notin conflict, but in strict accordance, with the rulings hereto- 
fore made by me on these questions. 

“ At this point, I am met by a perplexing question: the parties have been found 
guilty of an aggravated misdemeanor, one for which they should, if guilty, receive 
exemplary punishment; and, from the finding, I cannot presume them innocent. 
Their connections and position in society, instead of mitigating, aggravate their 
offence ; its tendency is to encourage the less intelligent, and those whom we might 
suppose to be more inconsiderate, to commit acts of outrage and wrong. The law now 
knows no man on account of his race, color, birth, place, or pursuit in life; it affords, 
and should afford, equal protection to all, and when properly administered will secure 
this end; if any offend the law they should be punished by the law, and in no other 
way. Those who undertake to inflict punishment or wrong upon others without the 
sanction of the law to-day, should remember that, by so doing, they may become the 
victims of the lawless to-morrow. 

“Without malice or ill-will toward the petitioners, or toward any citizen of the 
State, but with a strong desire to see that security of person and property which every 
good citizen desires, I must be permitted to express regret that it is not within my 
power to remand. the petitioners to the custody of the commanding general, and 
to declare him to cause that punishment to be inflicted which the law has annexed 
for the offence with which they stand convicted. When first considering this ques- 
tion, I thought this could be done, believing at that time that the military commander 
could fix the punishment after conviction, as the judge may do after the verdict of the 
jury. This I inferred from the provision in the Act of Congress requiring him to 
punish, or cause to be punished, offenders; but from the statement of the Judge Advo- 
cate, who represents the respondent, and whose knowledge of military law cannot be 
questioned, I am satisfied that the military commission is required to fix the punish- 
ment; that this was so intended by Congress, and that their powers in this case were 
exhausted, when their finding was approved by the commanding general. I am brought 
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to the conclusion that the commanding general has no further power to punish upon 
the finding of the commission. I can, therefore, only say to the petitioners, that I 
hope they are convinced of the impropriety of the wrong they have committed ; that 
they will return to their homes and enter upon the duties of life with a fixed and deter- 
mined purpose not again to violate the laws of the country in which they live, or the 
right of any one, no matter what his condition or pursuits may be. I sincerely hope 
that no one will be encouraged to violate the law, with the hope of escaping punish- 
ment from the judgment I feel constrained to pronounce; which is, that the peti- 
tioners be discharged and go hence without day.” 


NEW HAMPSHIRE. 


Supreme Court.— Insanity. In the forthcoming volume of the New Hamp- 
shire Reports (Vol. 47) will be found an able dissenting opinion by Doe, J., in 
Bordman v. Woodman, taking the ground that it is error in the court to instruct 
the jury that delusion (or any thing else) is the test of insanity. Judge Doe's 
position is, that insanity is a disease, ‘‘ and the tests and symptoms of this disease 
are no more matters of law than are the tests or symptoms of any other disease in 
animal or vegetable life. Ifa jury were instructed that certain manifestations 
were symptoms or tests of consumption, cholera, congestion, or poison, a verdict 
rendered in accordance with such instructions would be set aside, not because 
they were not correct, but because the question of their correctness was one of 
fact, to be determined by the jury upon the evidence.” 

In Dakin v. Graves, it is held, that a drawee’s statement at the time of de- 
mand, ‘‘ that he had no funds for that purpose,” cannot be proved by the notary’s 
recital in the protest. The New Hampshire Statute, making the protest ‘ evi- 
dence of the facts stated in such protest,” refers only to acts within the scope of 
a notary’s official duty, and the notarial certificate is not evidence of collateral 
facts which the notary was not bound to certify. See Dumont v. Pope, 7 Blackf. 
367 ; Maccoun v. Atchfalaya Bank, 13 La. 0.s. 342. 

In N. H. Savings Bank v. Webster, it was held a proper exercise of the dis- 
cretionary power of the court to strike off a default to permit the defendant to 
plead a discharge in bankruptcy obtained since the default; the plea to be 
received on payment of plaintiff's costs up to the time when defendant moved 
for leave to plead. 

In Goodall v. Batchelder, 17 N. H. 386, it was held, that a verdict would not 
be set aside to enable a defendant to plead a subsequent discharge in bank- 
ruptcy. 

In Bartlett v. Hooksett, a decision has been made in direct opposition to 
Kingsbury v. Dedham, 13 Allen, 186, and Cook v. Charlestown, 13 Allen, 190, 
note. 

In the latter cases the Massachusetts court held, that an object in a highway, 
with which a traveller does not come in contact, and which is not shown to have 
been an actual incumbrance or obstruction in the way of travel, is not to be 
deemed a defect (for which the town is liable), for the sole reason that it was 
of a nature to cause horses to take fright. 

The New Hampshire court held, that objects suffered to remain resting upon 
one spot, or confined within one particular space, within the highway, if they are 
of such a shape or character as to be manifestly likely to frighten horses of 
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ordinary gentleness, constitute ‘‘ obstructions,” or ‘‘ insufficiencies,” for which 
the town is liable. 

This view is supported by the reasoning in Dimock v. Suffield, 30 Conn. 
129, and by a dictum in Howard v. North Bridgewater, 16 Pick. 189, 190. 

In the case of Bartlett v. Hooksett, the ** object” was a pigsty projecting 
into the highway, and océupied by five swine; the declaration alleging that the 
horse was frightened by the swine’s ‘starting and running about,” ‘‘ and by 
certain loud noises which the said swine then and there uttered.” 


NEW JERSEY. 

Supreme Court.— William J. Lynd v. George Menzies et al. Case for 
forcibly preventing a minister from preaching in the church, and occupying the 
parochial schoolhouse. Verdict for the plaintiff, and a rule to show cause why 
the verdict should not be set aside. 

Upon argument of the rule, the court, decided as follows : — 

1. A minister of the Protestant Episcopal Church has either the possession 
of the church, or a right in the nature of an easement to enter therein, on all 
occasions set apart in the parish for divine services, and a substantial interference 
with such right will lay the ground of an action at law. 

2. The English ecclesiastical law forms the basis of the law regulating the 
affairs of this denomination of Christians. 

3. In order to vest the pastor with the ordinary rights in the temporalities 
pertaining to his office, it is not necessary for the congregation to be incorpo- 
rated, nor that the title to the church should be lodged in such congregation. 

4, A Protestant Episcopal minister was barred out of the church building on 
a Sunday, by the wardens and vestrymen. Held, that a verdict for substantial 
damages for such act in a suit by the minister should not be disturbed. 

New trial refused. 

Pulmer vy. New Jersey R.R. Co.— This was a motion to set aside a verdict 
of $2,500. Palmer was a passenger on defendants’ steamboat ferry and railroad 
from New York to Newark, by the ten o’clock p.m. boat. The boat had come 
up close to the bridge on the Jersey City side, and had been fastened by the 
chains to the bridge, and the front chains to the boat had been let down. The 
plaintiff was in the act of stepping from the boat to the shore, in the immediate 
rear of the other passengers, when his foot was caught between the boat and the 
bridge, and badly crushed. 

The court held, that the plaintiff was not guilty of want of ordinary care, 
although at the very instant of stepping from the boat to the bridge he did not 
examine particularly to see if there was a vacant space between the boat and the 
bridge. Also, that the verdict of $2,500 damages was not so excessive that the 
court would set aside the verdict. Rule to show cause was discharged. 


NEW YORK. 


Unitep States Crrcurr Court, Soutuern District. Jn re William 
Mullee. In this case, it was decided that the court had no power to discharge a 
party committed by it for contempt. 

Biarcurorp, J. In this case, this court heretofore, on a motion for 
attachment against William Mullee, as a defendant in a suit in equity, pend- 
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ing against him and another in this court, adjudged him to have been guilty 
of a contempt in violation of an injunction issued by this court; and on the 
27th of June, 1868, the court imposed upon him, as a punishment therefor, a 
fine of $2,500, and ordered that he should stand committed until such fine should 
be paid. He now presents a petition to the court, setting forth that he has been 
imprisoned under such sentence, ever since it was imposed, and that he is still 
in confinement under it, and that he is wholly unable to pay the fine, and praying 
that he may be discharged by the court from his imprisonment. 

I am satisfied that the court has no jurisdiction, or power to grant the prayer 
of this petition; and that relief must be sought by an application to the 
President of the United States. By the Constitution (Art. 2, sec. 2, subd. 1), 
the President is invested with power ‘‘ to grant reprieves or pardons, for offences 
against the United States, except in cases of impeachment.” No such power is 
conferred upon any other officer, or upon any court: a contempt of court is an 
offence against the United States. In the present case, there is a judgment 
judicially declaring the contempt and offence. In Ex parte Kearney, 7 Wheat. 
88, 43, the Supreme Court says, ‘‘ When a court commits a party for a con- 
tempt, their adjudication is a conviction, and their commitment in consequence is 
execution. 

After a conviction and a commitment for a contempt, the court has no more 
power to discharge or remit the sentence than it has in the case of a conviction 
and commitment for any other crime or offence against the United States. And 
such has been the practical construction of the provision of the Constitution in 
regard to pardons. In the case of one Dixon, a fine was imposed upon him, by 
the Circuit Court of the United States for the District of Mississippi, for a 
contempt of court: he applied to the President for pardon; the Attorney Gen- 
eral (3 Opin. of Att. Gen. 622) decided that the pardoning power extended to 
such a case; and that the contempt was an offence within the language of the 
provision of the Constitution. I fully concur in this view; and it necessarily 
follows, that if the power of relieving from the sentence imposed on Mullee falls 
within the pardoning power of the President, it is exclusive in the President, 
and cannot be exercised by this court. For these reasons the prayer of the 
petition is refused. 

For complainant, Abbett & Fuller. 

—8 Int. Rev. Rec. 89. 


PENNSYLVANTA. 

Unitep States District Court. — Case of the District Attorney. The 
consideration of the Tenure of Office Act, which was so largely discussed at the 
trial of the President, has now come before the ordinary courts of the country 
in the following manner : — 

Charles Gilpin, Esq., was commissioned District Attorney for the Eastern Dis- 
trict of Pennsylvania for a term of four years, which expired on the 15th of March, 
1868. The Senate was then in session; on the 20th of April, 1868, the Senate 
still sitting, the President nominated John P. O'Neill, Esq., as District Attorney ; 
but, on the 27th of July, 1868, the Senate adjourned without having confirmed 
Mr. O'Neill, and on the 22d of August the President issued a commission to 
him to hold the office, to expire at the end of the next session of the Senate. 
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The Senate adjourned on the 27th of July under a joint resolution of the two 
Houses of Congress, that they should adjourn on that day until the 21st of 
September following, and on that day, unless it should be then otherwise ordered 
by the two houses, that the President of the Senate and the Speaker of the 
House of Representatives should further adjourn their respective houses until 
the first Monday of December. All that Congress did on the 21st of September 
was to adjourn under a joint resolution, that the presiding officers should adjourn 
their houses till the 16th day of October, and then, unless otherwise ordered 
by the two houses, should further adjourn their respective houses till the 10th 
day of November, and then, unless otherwise ordered by the two houses, should 
adjourn their respective houses till the first Monday of December, 1868. 

On the 25th of September, Mr. Justice Cadwalader, the District Judge, heard 
an argument on the respective claims of Mr. Gilpin and Mr. O'Neill to be 
regarded as the incumbent in fact of the office, the learned judge expressly 
declaring that such an informal proceeding could not conclude the question of 
right. 

On Oct. 8, Judge Cadwalader delivered an opinion, that neither Mr, 
Gilpin nor Mr. O'Neill could be regarded as an incumbent by right, and that 
Mr. Gilpin, having been ordered by the Attorney General of the United States 
to turn over his papers to Mr. O'Neill, he could not, independently of the right, 
be considered an incumbent in fact, and that any business Mr. O'Neill might 
transact for the United States, he would transact under the authority of the 
Attorney General, and not as local law officer. 

Mr. Gilpin contended, that he was still incumbent of the office (notwithstand- 
ing the term for which he had been appointed had expired) by virtue of the 
first section of the Tenure of Office Act passed March 2, 1867, which provides 
that ‘‘ Every person holding any civil office to which he has been appointed by 
and with the advice and consent of the Senate, . . . is and shall be entitled to 
hold such office until a successor shall have been appointed and duly qualified.” 
But Judge Cadwalader held that this consequence was prevented by the fourth 
section of the Act which provides “‘ that nothing in this Act contained shall be 
construed to extend the term of any office, the duration of which is limited by 
law.” 

The case of Mr. O'Neill presented more difficult questions. These questions 
were three :— 

1. Whether the President could, during a recess of the Senate, make a tem- 
porary appointment to fill a vacancy in office in a case in which the Senate had 
been in session either when or since the vacancy first occurred. 

2. Whether there was a recess of the Senate upon the adjournment of Congress 
on the 27th of July, 1868. 

3. Whether the subsequent meeting of the Senate, on the 21st of September, 
was such a session that their adjournment on the same day terminated a com- 
mission granted in the recess, to expire at the end of their next session. 

On the second and third questions the learned judge said, — 

“The second question is one upon which opinions have, I believe, differed. It 
may depend perhaps, in part, upon congressional usages of which my knowledge is 
imperfect. In the present case, there cannot have been a recess of the Senate, unless 
there was a recess of Congress. Onevery adjournment of Congress, except such an 
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occasional temporary one as does not suspend the course of business of the two 
houses, the interval, until the next meeting, should, I think, be deemed a recess. If 
go, there was here a recess on the adjournment of 27th July last. 

“On the third question, I incline to think that if the words ‘unless it be then 
otherwise ordered by the two houses,’ had not been contained in the resolution of 
22d July, the meeting of the Senate on 21st September would have been such a 
session that the commission of Mr. O’Neill, if otherwise valid, would have expired 
upon the adjournment on the same day. The insertion of the words which I quote 
might not have prevented such a result, if any thing had been done by the two houses 
to make the transaction of executive business by the President and Senate possible, if 
the President and Senate had desired it. But the adjournment excluded all business, 
and nothing had been done before it to permit the transaction of any business. The 
Senate could not, however long they might have sat, receive a nomination to office 
from the President; and consequently there was, I incline to think, no such session 
that a temporary appointment, if otherwise valid, would have been terminated by the 
adjournment which occurred. I would have avoided intimating an opinion upon this 
point, if it had not seemed necessary in order to explain my reason for expressing 
one upon the first question.” 


The greater part of the opinion is devoted to an elaborate discussion of 
the point raised by the first question. Judge Cadwalader first expresses the 
opinion that, if the question be an open one, the power claimed for the Presi- 
dent could be supported neither on the clause of the Constitution which gives him 
power to fill up all vacancies that may happen, during the recess of the Senate, 
by granting commissions which shall expire at the end of their next session; 
nor on that other clause which requires him to take care that the laws be faith- 


fully executed. But the main argument for Mr. O'Neill was, that the question 
of the rightfulness of the exercise of the power claimed by the President was 
not an open one; that the existence of the power had been settled by an adminis- 
trative usage of forty-five years. This argument the learned judge considers and 
combats at great length, and concludes thus : — 


“ There has not been opportunity for judicial contestation. The existence of the 
power in question has not been legislatively recognized, has been denied by the Sen- 
ate, lias been practically asserted by Presidents only, and has not been exercised 
without constantly recurring suggestions by them of doubts of its existence under 
the Constitution. Opinions of attorney generals haye been its only support; and in 
these opinions other jurists of eminence have not concurred. 

“ All this might have been said in language more decidedly showing that the ques- 
tion, whenever directly litigated, will be quite open for eens contestation. At present 
I cannot answer it affirmatively.” 


The whole opinion may be found at 25 Legal Intelligencer, p. 348, in the 
number for Oct. 30, 1868. 


VIRGINIA, 

Unirep States Circurr Court. — Keppell’s Administrator v. Petersburg 
Railroad Co. This case establishes the right of a citizen of Pennsylvania to 
dividends declared during the war on the stock held by him in the defendant 
company, notwithstanding the stock and dividends had been confiscated by the 
Confederate Government. The opinion of the court was as follows : — 
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Cuasz, C.J. This is a suit by the administrators of a stockholder of the Peters- 
burg Railroad Company, who was a citizen of Pennsylvania, and resided in the city 
of Philadelphia during the late Rebellion, to compel that corporation, created by the 
statutes of Virginia and North Carolina, and having its principal office for business at 
Petersburg, to account for dividends declared by the company during 1861, and sub- 
sequently, before the filing of the bill on the 22d of November, 1866. 

According to the statement of the answer, admitted to be true by written stipula- 
tion of counsel, Catharine C. Keppell, before the Rebellion, was the owner of two 
hundred and three shares of the company’s stock, and subsequently, by further issues 
of stock, became entitled to one hundred and one additional shares, making a total of 
three hundred and four shares. 

After the secession of Virginia, and organization of the Southern Confederacy, the 
company submitted, without opposition, to the control of the Confederate Government 
set up over North Carolina and that part of Virginia in which the road lay, in hostile 
exclusion of the constitutional authority of the United States. 

Subsequently, on the 30th of August, 1861, the Confederate Congress passed an 
act for the sequestration or confiscation of all property found within the rebel States 
belonging to loyal citizens of the other States of the Union. 

Under this act, such proceedings were had by a district judge holding a court under 
the pretended authority of the Confederate Government, and by a receiver appointed 
by him, that ninety shares of Mrs. Keppell’s stock were sold to sundry purchasers, 
and dividends were paid on the whole number of shares, partly to these purchasers 
and partly to the receiver. 

These dividends amounted to one hundred and nine per cent, and were paid at 
different times from July, 1861, to November, 1864, inclusive. 

After the overthrow of the Confederacy, the sales made by the receiver were 
treated as nullities by the railroad company. Scrip for the one hundred and one addi- 
tional shares was sent to the complainants, as administrators, and if dividends had 
been subsequently declared, payment would have been made to them on the whole 
three hundred and four shares. 

It appears from this statement that the company itself regarded the Confiscation Act 
as null, and of no force, so far as the sale of the ninety shares was concerned. That 
sale was treated as a nullity and the title of the purchasers under it as worthless. 

But the company claims, lst, That payments of dividends, made under the same 
act, to the receiver and the purchasers, must be upheld as valid payments; and, 2d, 
If this claim be disallowed, then that the liability of the company was only to pay, on 
demand, the dividends of Mrs. Keppell, in such currency as was necessarily received, 
and no demand having been made, except by the commencement of this suit after that 
currency had become wholly worthless, no decree can now be made against the com- 
pany. 

The first of these propositions rests upon the premises that the Confederate organi- 
zation was a government de facto, and that acts in obedience to its authority must be 
presumed to have been done under the compulsion of superior force, by reason of 
which the actors are discharged from all ulterior responsibility. 

Of this it may be observed, in the first place, that the term de facto, as descriptive 
of a government, has no fixed and definite sense. 

It is, perhaps, most correctly used as signifying a government completely, though 
only temporarily, established in place of the lawful or regular government, occupying 
its capital and exercising its power. 

Examples of this kind of de facto governments are found in English history ; some 
in the violent seizure and temporary possession of royal power, and one, so conspicu- 
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ous that the world can never lose the sense of it, in the establishment of the Com- 
monwealth and the Protectorate in place of the monarchy. 

In this sense certainly, the rebel government was never a de facto government. . It 
never held the national capital. It never asserted any authority to represent the 
nation. It was only what it professed to be, a revolutionary organization, seeking to 
establish a confederacy of States, disconnected from the United States, and dependent 
wholly for success upon the success of the revolution. 

The term, however, is often used, and perhaps more frequently, in a sense less 
precise, as signifying any organized government established for the time over a con- 
siderable territory, in exclusion of the regular government. A de facto government 
of this sort is not distinguishable in principle from other unlawful combinations. It is 
distinguishable in fact mainly by power, and in territorial control, and by the policy 
usually adopted in relation to it by the National Government. 

Treason in England is not committed against the lawful government by acts of 
hostility done in support of a de facto government, strictly so called. This is the rule 
established by the statute 11 Henry VII., passed with reference to the frequent 
changes in the royal authority during the civil wars of York and Lancaster. And the 
reason of the rule, doubtless, extended to acts done under the Parliament and the Pro- 
tector, while in possession of the supreme authority in England; though the benefit 
of it was denied to many, and in a most conspicuous instance to Sir Henry Vane. 
And it may be well doubted whether in this country treason against the United 
States could be committed in obedience to a usurping President and Congress, exer- 
cising unconstitutional and unlawful power at the seat of the National Government. 

But it cannot be maintained that acts against the king, committed in obedience to 
a usurper temporarily in possession of a part of the kingdom, would not be treason 
in England; or that levying war against the United States by persons, however com- 
bined and confederated (even though successful in establishing their actual authority 
in several States), would not be treason here. 

What effect, then, is to be given to acts done under the authority of an insurgent 
body, actually organized as a government, and actually exercising the powers of a 
government, within a large extent of territory, not merely in hostility to the regular 
and lawful government, but in complete exclusion of it from the whole territory sub- 
ject to the insurgent control ? 

It is not easy to give a general answer to this question. On the one hand, it is 
clear that none of its acts in hostility to the regular government can be recognized as 
lawful; on the other, it is equally clear that transactions between individuals, which 
would be legal and binding under ordinary circumstances, cannot be pronounced ille- 
gal and of no obligation because done in conformity with laws enacted or directions 
given by the usurping power. 

Between these extremes of lawful and unlawful, there is a large variety of trans- 
actions to which it is difficult to apply strictly any general rule; but it may be safely 
said that transactions of the usurping authority, prejudicial to the interests of citizens 
of other States excluded by the insurrection and by the policy of the National 
Government from the care and oversight of their own interests within the States in 
rebellion, cannot be upheld in the courts of that government. 

In the case before us, for example, Mrs. Keppell was the undoubted owner of 
three hundred and four shares of the stock of the Petersburg Railroad Company, and 
was clearly entitled to her just proportion of its earnings. But she was denounced 
as an alien enemy by the Confederate Government. She was excluded from all 
control of her stock, and all receipt of dividends. And more than this, the stock was 
sequestered, or rather confiscated, and partly sold, and the dividends paid to the 
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purchasers, and to a person called a receiver, appointed under the rebel authority. 
Can it be maintained that her right to the dividends upon her stock was defeated by 
these transactions? We think not. We cannot regard the Confederate Government 
as a de facto government in any such sense that its acts are entitled to judicial recog- 
nition as valid. On the contrary, we are obliged to regard it as a combination or 
unlawful confederacy organized for the overthrow of the National Government, and 
its acts, for the confiscation or sequestration of the private property of the citizens of 
the United States, as null and of no effect. The appointment of the receiver, the 
sale of the stock, the payment of the dividends, must all be regarded as part of the 
process of sequestration or confiscation, and all as equally void. 

But it is said, admitting the character of the Confederate Government, in view of 
the law, to be such as has been stated, that the company was compelled to pay the 
dividends to the parties who received them, and, by this compulsory payment, was 
discharged of responsibility to the lawful proprietor of the stock. 

This proposition asserts the exemption of the company from liability on the prin- 
ciple of vis major; that there can be no responsibility where the loss is occasioned by 
irresistible force. And it may be admitted that if the dividends belonging to Mrs. 
Keppell had been set apart to her specially, and the money thus set apart had been 
taken from the officers of the company without consent on their part, by the applica- 
tion of force, either actual or menaced, under circumstances amounting to duress, the 
loss must have been borne by her. After such an appropriation of dividends, the 
company would have become, perhaps, the bailee of the stockholder for her propor- 
tion, and an excuse which would avail a carrier for hire for non-delivery, might 
excuse the company for non-payment. 

But we cannot agree that this rule is fairly applicable to this case. It does not 
appear that there was any setting apart of dividends, or that any force was actually 
used or threatened. On the contrary, the action of the company in employing their 
railroad in the service of the Confederate Government, and the absence of any pro- 
test on the part of any of its officers against the unlawful payment of the dividends, 
afford a reasonable inference that they were not involuntary accessories to the whole 
action of that government. No reasonable application of the principle relied upon, 
therefore, will excuse the company from its liability to its stockholders. And public 
policy clearly requires the protection of stockholders in the loyal States from any 
application of this principle not clearly demanded by the law. Mrs. Keppell was 
deprived of the immediate security, afforded to her rights by the National Govern- 
ment, by the Rebellion. It is the duty of that government, since that Rebellion is 
suppressed, to afford her, as far as practicable, ultimate security. On the other hand, 
it is the obvious dictate of sound policy that no encouragement should be given to 
rebellion by relieving parties within rebel control of private responsibilities, except 
in very clear cases of compulsory force, without their direct or indirect consent. 

We think the second claim of the company as to payment in Confederate notes 
equally untenable. The liability of the company to Mrs. Keppell for each dividend 
accrued when it was declared. At that moment the company became debtor, and 
the stockholder creditor for the amount. It may have been the fault of neither, that 
payment was not then made. It was not, certainly, the fault of the stockholder. It 
is no excuse to the company that the particular currency in which its income was 
received, and in which its dividends were paid to the stockholders, has since become 
worthless. The dividends were declared in dollars. The debt created by the divi- 
dend to the stockholder was due in dollars; and in dollars only can it now be dis- 
charged. 


But we are not more ready to say that it must now be discharged by dollars of 
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greater value than those in which it was received, than to say that it may be dis- 
charged by dollars of no value at all. 

At the time several of the dividends were declared, the chief currency, and, when 
the others were declared, almost the entire currency, of that part of the country 
in which the railroad was operated, was in Confederate notes; and whatever currency 
of bank notes there may have been in circulation, was of no greater real value. This 
currency may fairly be said to have been imposed on the country by irresistible force. 
There was no other in which the current daily transactions of business could be 
carried on, and there could be no other while the rebel government kept control of 
the rebel States. The necessity for using this currency was almost the same,as the 
necessity to live. No protest, no resistance, no rejection, could avail any thing. 
At the same time, this currency, though it depreciated rapidly, had a sort of value. 
Its redemption, though improbable, was not impossible, and, until the downfall of the 
Confederacy, it had a greater or less degree of purchasing power. 

Under these circumstances, we cannot refuse to take notice of the fact that the 
dollars which the company received were not of either description of dollars recog- 
nized as lawful money by the laws of the United States; nor can we hold the officers 
of the company as incurring any liability to the stockholders by receiving the 
currency actually in circulation for its earnings, beyond that of prompt payment in 
like currency to such stockholders as were in a situation to receive such payment, 
and payment as soon as practicable in currency of equivalent value to such as were 
resident in States, intercourse with which was, at the time, not only cut off by the 
Civil War, but was also interdicted by the Congress of the United States. 

In the case of Shortridge v. Mason, 2 Am. Law Rev. 95, it was held that the 
accrual of interest upon a note for a certain sum and interest was not suspended by 
the Rebellion. The dividends, in the present case, are in a different predicament. 
Dividends are only payable on demand, and it is agreed in this case that there was 
no demand until the filing of the bill. Interest, therefore, can only be allowed from 
that date. 

We shall decree, therefore, that the respondents pay to the complainants the 
dividends declared upon the stock of their intestate with interest from Nov. 23, 1866. 
The amount of the several dividends at the several dates when made, will be com- 
puted by deducting such percentage as will reduce them to equal value in lawful 
money, and interest on the aggregate amount will be cast from Nov. 23, 1866, to this 
date at six per cent. And decree will be entered for the sum thus ascertained. The 
computations may be made by the counsel, or by a master, as they may prefer. 


GREAT BRITAIN. 

New ArporntMents.—At the time of going to press, it is impossible to 
give with any certainty the legal appointments of Mr. Gladstone’s Government. 
The utterances of the capricious submarine monster are even more than usually 
unintelligible and absurd. To extract a meaning from them, they require as 
many and ingenious emendations as the chorus of a Greek tragedy. We venture, 
though with great diffidence, to suggest that perhaps the statement, that ‘* Henry 
Woods is to be Chancellor of the Exchequer, and Sergeant Gifford, Lord Chief 
Justice,” may mean that Sir William Page Wood is to be Lord Chancellor, and 
that the place of Lord Justice of Appeal in Chancery, which will be, in that case, 
vacated by hit, is to be filled by the promotion of Vice Chancellor Giffard. 


Tur Queen v. ANDERSON. — Case stated by Byles, J. 
The prisoner, an American citizen, serving as seaman on board a British mer- 
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chant vessel, was indicted at the Central Criminal Court for the murder of 
another seaman, also an American citizen, serving on board the same vessel. 

At the time of the offence, the vessel was in the river Garonne, within the 
boundaries of the French territory, at a point about forty-five miles from its 
mouth, where the river was about half a mile wide. The tide flowed up to the 
place in question, and beyond it. No evidence was given as to whether the place 
was within the limits of the port of Bordeaux or not. 

It was objected, for the prisoner, that, the offence having been committed 
within the empire of France, and the prisoner being an American citizen, the 
Central Criminal Court had no jurisdiction to try him. 

The prisoner was convicted of manslaughter. 

M. Williams, for the prisoner. 

Poland (Beasley with him), for the Crown. 

The court held that the Admiralty had jurisdiction, and that the prisoner was 
rightly convicted at the Central Criminal Court. 

Conviction affirmed. 

Attorney for the Crown: Solicitor to the Treasury. 

Attorneys for the prisoner: Senior, Attree, & Johnson. — Weekly Notes. 


Courts or AppraL. — The following extract, from a paper read by William 
Evans, Esq., in the Jurisprudence Section of the Social Science Association, 
shows the unsatisfactory constitution of the highest Court of Appeal: — 


“ Returning to the statistics to which I have already referred, I find that not only 
is the judicial tribunal of the House of Lords numerically weak when considered by 


itself, but that, when regarded with reference to the number of the judges whose judg- 
ments it has to review, its want of numerical strength is still more striking. Take, 
for example, one of the eighteen cases already mentioned, namely, the case of Ricket 
v. The Directors of the Metropolitan Railway Company, in which there was a unani- 
mous judgment of four judges of the Court of Queen’s Bench. This was reversed in 
the Exchequer Chamber by four judges against two, and in the House of Lords the 
judgment of the Exchequer Chamber was affirmed on the votes of two out of the only 
three law lords present, the other law lord dissenting, so that two law lords overruled 
the judgments of four judges of the Court of Queen’s Bench, two judges of the Court 
of Common Pleas, and one law lord, in all seven other judges ; whilst the judgment of 
such two law lords was in accordance with the opinions of only four other judges. 
In the next succeeding case of Walsh v. Trimmer, we find three law lords reversing 
the judgment of five judges of the Court of Exchequer Chamber, although that judg- 
ment was also in accordance with a judgment of one judge of the Court of Queen’s 
Bench. 

“T will take one other case; viz., that of Xenos v. Wickham. Here two law lords 
reversed the unanimous judgment of four judges of the Court of Common Pleas, 
which had been affirmed, with only two dissentients, by the Exchequer Chamber, 
composed of six judges; so that, in that instance, you have this singular result, that 


the unsuccessful litigant had eight judges in his favor, whilst his successful opponent 
had only four.” 


Lives or THE Lorp Cuancettors.— Mr. Murray’s list of forthcoming books 
opens with the announcement of ‘‘The Lives of Lord Lyndhurst and Lord 
Brougham, forming the concluding volume of the ‘Lives of the Lord Chancel- 
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lors,’ by the late Lord Chancellor Campbell.” The volume will be, in one 
respect, unique in the history of literature. The death of Lord Campbell 
preceded by about two years the death of Lord Lyndhurst, and that of Lord 
Brougham by about five years. It has seldom happened to the biographee, if 
we may coin such a term, to survive the biographer. The Xanthos of one of 
Mr. Browning’s poems, who ‘died, and could not write the chronicle,” would 
searcely have had that palliation of his literary inactivity allowed by a man of the 
late Lord Campbell’s energy. He should have written the chronicle, as that 
noble and learned lord wrote his lives of Lord Brougham and Lord Lyndhurst, 
before he died. One one occasion, in the House of Lords, Lord Lyndhurst ex- 
pressed the alarm with which, on biographical considerations, the possibility of 
his death before that of Lord Campbell affected him; and Lord Campbell gave 
him a re-assuring reply, —and all the while Lord Campbell was composing his 
noble and learned friend’s biography. Dr. Johnson, as is well known, said that, 
if he thought Boswell had any idea of writing his life, he would take Boswell’s. 
But this justifiable homicide, this manslaughter in self-defence, would have been 
of no use against Lord Campbell. The lives were written. It is curious to 
think of him returning home from the House of Peers, after a sharp brush with 
Lord Brougham, to add a new touch to his noble friend’s portrait, to give a turn 
to a feature, and to deepen a shade or heighten a color. Luther spitting on the 
portrait of Erasmus, or Dante depicting in his Inferno the likeness of his 
living enemies, would afford some parallel to Lord Campbell's literary labors, if 
Lord Campbell had not been too calm-tempered and fair-minded a man to misuse 
his pen for the gratification of personal resentment. After all, the careers of 
Lord Brougham and Lord Lyndhurst were over before Lord Campbell set about 
writing their lives. The impartiality of history, if such a thing exists, is out of 
the question. By way of counterpoise, the judgment of a contemporary, actively 
engaged in law and in politics, upon the men and events of his own time, and a 
lawyer’s and politician’s estimate of his great rivals in law and politics, possess 
a degree of interest which does not always attach to the premature birth of con- 
temporary biography. — Daily News. 


A Dispvtep Succession. —A strange suit of disputed testamentary suc- 
cession has been commenced in Bengal, the estate claimed being worth, it is said, 
£40,000 a year. The claimant is a Christian convert, the only son of a highly 
respected and prosperous Bengalee Brahmin, the Baboo Prosunno Coamar 
Tagore, Companion of the Order of the Star of India. The Baboo died not long 
ago, and on his deathbed, to mark his anger at his son's apostasy, executed a 
will by which he left the bulk of his property to a nephew, already a wealthy 
man, with an estate of his own valued at £20,000 a year. The joy of the Brah- 
mins over the pious death of the Baboo was great; but the Christian and disin- 
herited son has impugned the validity of the will in the Supreme Court, on the 
ground that the instrument illegally proposed to tie up the disposition of the prop- 
erty for a hundred years. It is anticipated that the court will upset the will; 
and, if so, the case will be sent for final decision before the Judicial Committee 
of the Privy Council; when, it would not be easy to forecast. Besides the be- 
quest to his nephew, the Baboo left large legacies to the University of Calcutta, 
to a famous idol, and to several charitable societies. Ifthe son’s suit be success- 
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ful, all these will, of course, be invalidated. The singular feature in the case is, 
that the Bengalese speak of the will as a clever attempt at ‘‘ cheating the devil 
in the dark.” The Baboo, they hint, was anxious at once to secure his property 
to his son, and to make sure of his own pretensions to Brahminical purity. So, 
though a skilled lawyer and a man of business, he designedly left an obvious 
flaw in the will. — Pall Mall Gazette. 

A Mistake.” — An incident, almost unprecedented in the annals of 
courts of justice, occurred at the Surrey Sessions on Tuesday. A man named 
William King was put on trial, charged with stealing a bag and the sum of 
£3 6s. 6d. The man had been admitted to bail. In the course of the morning, 
Mr. Cartridge, the officer of the court, directed him to be called upon to surren- 
der. No response being made to the summons, Mr, Cartridge, in a somewhat 
sharp voice, called out in the court, ‘‘ Is William King here?” Thereupon, a 
respectably dressed man in the body of the court responded, ‘* Here I am.” Mr, 
Cartridge: ‘* Go into the dock.” The jailer (Mr. Cook) placed the man in the 
dock. Mr. Marshall (the clerk of the peace) then said, ‘‘ Prisoner at the bar, 
you are charged that you, on the —— day of October, did wilfully and feloniously 
steal from the person of John Barrow.” Prisoner (who was trembling, appar- 
ently with fear) here said, sotto voce, to Mr. Cook, the jailer, ‘* Please, sir, it’s 
all a mistake.” The jailer: ‘‘ Oh, there’s no mistake; you listen to the indict- 
ment.” The clerk of the peace, having read the indictment, asked, in the usual 
form, ‘‘ Prisoner, how say you, —are you guilty or not guilty?” Prisoner: ‘If 
you please, my lord, there is some mistake.” The clerk of the peace: ‘*We 
shall see that presently. Are you guilty or not guilty?” Prisoner: ‘If you 
please, my lord, I am a juryman.”’ This announcement was received with a roar 
of laughter from a crowded court, during which the unhappy juryman was liber- 
ated from his unpleasant and somewhat dangerous position. — 7'he Law Times. 
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